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BORUM, LOGAN, AND GUY VS. UNITED STATES 1 

Supreme Court of the District of Columbia | 

United States 
vs. 

John Borum, John Logan. 

Milton Guv 
* 

United States of America, District of Columbia , ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

| 

1 Indictment 

Filed in open court Apr. 29, 1930 

In the Supreme Court of the District of Columbia, holding 

a criminal term 

April term, A. D. 1930 

j 

District of Columbia, ss: 

The grand jurors of the United States of America, in and fbr the 
District of Columbia aforesaid, upon their oath, do present: I 
That one John Borum, and one John Logan, and one MiltonjGuy, 
each late of the District of Columbia aforesaid, on, to wit, the 
twelfth day of April 1930, and at the District of Columbia afore¬ 
said, contriving and intending to kill one Lemar Watson York, fel¬ 
oniously, wilfully, and purposely, and of their deliberate and pre¬ 
meditated malice, in and upon him, the said Lamar Watson York, 
then and there being did make an assault; and that in making the 
said assault as aforesaid, they, the said John Borum, and the said 
John Logan, and the said Milton Guy, so contriving and intending 
to kill him, the said Lamar Watson York as aforesaid, a certain fire¬ 
arm, of the kind commonly known as and called a pistol, theii and 
there loaded and charged with gunpowder and with metal bullets, 
and in the right hand of him, the said John Borum, then and there 
had and held, feloniously, wilfully, purposely and of their deliberate 
and premeditated malice, did discharge and shoot off, at, against, 
and upon him, the said Lamar Watson York; and that they, the 
said John Borum, and the said John Logan, and the! said 

2 Milton Guy, with one of the metal bullets aforesaid, by them 
out of the pistol aforesaid, then and there by force of the 

gunpowder aforesaid, discharged and shot off as aforesaid, then and 
there feloniously, wilfully, purposely, and of their deliberate and 
premeditated malice, did strike, penetrate and wound him, thej said 
Lamar Watson York, in and upon the left side of the head of him, 
the said Lamar Watson York; and that they, the said John Borum, 
and the said John Logan, and the said Milton Guy, by such striking, 
penetrating and wounding of him, the said Lamar Watson York as 
aforesaid, did thereby then and there feloniously, wilfully, purposely 
and of their deliberate and premeditated malice, give to him, the said 
Lamar Watson York, in and upon the left side of the head of him, 
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the said Lamar Watson York, one certain mortal wound; on which 
said twelfth day of April, in the year aforesaid, and at the District 
of Columbia aforesaid, the said Lamar Watson York, of the said 
mortal wound did die. 

And the grand jurors aforesaid, upon their oath aforesaid, do say: 

That the 3 T , the said John Borum, and the said John Logan, and the 
said Milton Guy, him, the said Lamar Watson York, in the manner 
and by the means aforesaid, feloniously, wilfully, purposely and of 
their deliberate and premeditated malice did kill and murder; against 
the form of the statute in such case made and provided, and against 
the peace and government of the said United States. 

Second count.—And the grand jurors aforesaid, upon their oath 
aforesaid, do further present: 

That the said John Borum, and the said John Logan, and 

3 the said Milton Guy, on, to wit. the twelfth day of April, 
1930, and at the District of Columbia aforesaid, contriving 

and intending to kill the said Lamar Watson York, feloniously, wil¬ 
fully, purposely and of their deliberate and premeditated malice, in 
and upon him, the said Lamar Watson York, then and there being, 
did make an assault; and that in making the said assault as aforesaid 
they, the said John Borum, and the said John Logan, and the said 
Milton Guy. so contriving and intending to kill him. the said Lamar 
Watson York, as aforesaid, a certain firearm, of the kind commonly 
known as and called a pistol, then and there loaded and charged 
with gunpowder and with metal bullets, and in the right hand of 
him, the said John Lo<jan, then and there had and held, feloniously, 
wilfully, purposely and of their deliberate and premeditated malice, 
did discharge and shoot off. at, against and upon him, the said Lamar 
Watson York; and that they, the said John Borum, and the said 
John Logan, and the said Milton Guy, with one of the metal bullets 
aforesaid, by them out of the pistol aforesaid, then and there by force 
of the gunpowder aforesaid, discharged and shot off as aforesaid, 
then and there feloniously, wilfully, purposely and of their deliberate 
and premeditated malice, did strike, penetrate and wound him, the 
said Lamar Watson York, in and upon the left side of the head of 
him, the said Lamar Watson York; and that they, the said John 
Borum, and the said John Logan, and the said Milton Guy, by such 
striking, penetrating and wounding of him, the said Lamar Watson 
York as aforesaid, did thereby then and there feloniously, wilfully, 
purposely and of their deliberate and premeditated malice, give to 
him, the said Lamar Watson York, in and upon the left side of the 
head of him, the said Lamar Watson York, one certain mortal 

4 wound; on which said twelfth day of April, 1930, and at the 
District of Columbia aforesaid, the said Lamar Watson York, 

of the said mortal wound, did die. 

And the grand jurors aforesaid, upon their oath aforesaid, do say: 

That they, the said John Borum, and the said John Logan, and the 
said Milton Guy, him, the said Lamar Watson York, in the manner 
and by the means aforesaid, feloniously, wilfully, purposely and of 
their deliberate and premeditated malice did kill and murder; against 
the form of the statute in such case made and provided, and against 
the peace and Government of the said United States. 

Third count. —And the grand jurors aforesaid, upon their oath 
aforesaid, do further present: 
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That the said John Borum, and the said John Logan, and the said 
Milton Guy, on, to wit, the twelfth day of April, 1930. and at the 
District of Columbia aforesaid, contriving and intending to kill the 
said Lamar Watson York, feloniously, wilfully, purposely jjmd of 
their deliberate and premeditated malice in and upon him. the said 
Lamar Watson York, then and there being, did make an assault; 
and that in making the said assault as aforesaid, they, the sai<jl John 
Borum, and the said John Logan, and the said Milton Guv. So con- 
triving and intending to kill him, the said Lamar Watson York, as 
aforesaid, a certain firearm of the kind commonly known as and 
v*alled a pistol, then and there loaded and charged with gunpowder 
and with metal bullets, and in the right hand of him, the said Milton 
Guy, then and there had and held, feloniously, wilfully, purposely 
and of their deliberate and premeditated malice, did discharge and 
shoot off, at. against and upon him. the said Lamar Watson 
York; and that they, the said John Borum. and the sai4 John 
Logan, and the said Milton Guy, with one of the metal bullets 
aforesaid, by them out of the pistol aforesaid, then and there by 
force of the gunpowder aforesaid, discharged and shot off as iafore- 
said, then and there feloniously, wilfully, purposely and of their 
deliberate and premeditated malice, did strike, penetrate and wound 
him, the said Lamar Watson York, in and upon the left side of the 
head of him, the said Lamar Watson York; and that they, the said 
John Borum. and the said John Logan. and the said Milton! Guv, 
by such striking, penetrating and wounding of him, the said Lamar 
Watson York as aforesaid, did thereby then and there feloniously, 
wilfully, purposely and of their deliberate and premeditated malice, 
give to him, the said Lamar Watson York, in and upon the left side 
of the head of him, the said Lamar Watson York, one certain mortal 
wound; on which said twelfth day of April, 1930. and at the District 
of Columbia aforesaid, the said Lamar Watson York, of the said 
mortal wound, did die. 

And the grand jurors aforesaid, upon their oath aforesaid, db sav: 

That they, the said John Borum, and the said John Logan, aid the 
said Milton Guy, him, the said Lamar Watson York, in the manner 
and by the means aforesaid, feloniously, wilfully, purposely and of 
their deliberate and premeditated malice did kill and murder; against 
the form of the statute in such case made and provided, and against 
the peace and Government of the said United States. 

Fourth count. —And the grand jurors aforesaid, upon their oath 
aforesaid, do further present: 

(i That the said John Borum, and the said John Logan, and 

the said Milton Guy, on, to wit, the twelfth day of April, 
1930, and at the District of Columbia aforesaid, contriving and in¬ 
tending to kill one Lamar Watson York, feloniously, wilfully; pur¬ 
posely and of their deliberate and premeditated malice, in and upon 
him, "the said Lamar Watson York, then and there being, did [make 
an assault; and that in making the said assault as aforesaid,!they, 
the said John Borum, and the said John Logan, and the said Milton 
Guy, so contriving and intending to kill him, the said Lamar Wat¬ 
son York as aforesaid, a certain firearm of the kind commonly 
known as and called a pistol, then and there loaded and charged 
with gunpowder and with metal bullets, and in the right hand bf one 
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of the defendants aforesaid, then and there had and held, the name 
of the defendant in whose hand the said pistol was had and held 
being to the grand jurors aforesaid unknown, wherefore the same 
can not be set forth herein, feloniously, wilfully, purposely and of 
their deliberate and premeditated malice, did discharge and shoot 
off, at, against and upon him, the said Lamar Watson York; and 
that they, the said John Borum, and the said John Logan, and the 
said Milton Guy, with one of the metal bullets aforesaid, by them out 
of the pistol aforesaid, then and there by force of the gunpowder 
aforesaid, discharged and shot off as aforesaid, then and there felon¬ 
iously, wilfully, purposely and of their deliberate and premeditated 
malice did strike, penetrate and wound him, the said Lamar Watson 
York, in and upon the left side of the head of him, the said Lamar 
Watson York; and that they, the said John Borum, and the said John 
Logan, and the said Milton Guy, by such striking, pentrating and 
wounding of him, the said Lamar Watson York as aforesaid, 

7 did thereby then and there feloniously, wilfully, purposely and 
of their deliberate and premeditated malice, give to him, the 

said Lamar Watson York, one certain mortal wound, in and upon the 
left side of the head of him, the said Lamar Watson York, on which 
said twelfth day of April, 1930, at the District of Columbia aforesaid, 
the said Lamar Watson York, of the said mortal wound, did die. 

And the grand jurors aforesaid, upon their oath aforesaid, do say: 

That they, the said John Borum, and the said John Logan, and the 
said Milton Guy, him. the said Lamar Watson York, in the manner 
and by the means aforesaid, feloniously, wilfully, purposely and 
of their deliberate and premeditated malice did kill and murder; 
against the form of the statute in such case made and provided, and 
against the peace and Government of the said United States. 

Leo A. Rover, 

1 Attorney of the United States 

! in and for the District of Columbia. 

(Endorsed:) Grim. No. 49333. United States vs. John Borum, 
John Logan, and Milton Guy. First degree murder. Witnesses: 
Herman Holt, John L. Johnson, George Miles, Wishart T. Bur¬ 
roughs, John L. Norris. M. P., Edward J. Kelly, M. P., William Roy 
Blandford, Catherine Guy. A true bill: Vernon G. Taylor, 
foreman. 

8 Memoranda 

May 3, 1930. Arraigned: Each—Plea not guilt entered. 

July 8, 1930. Jury sworn. 

Supreme Court of the District of Columbia 

Monday July 14,” A. D. 1930. 

The court resumes its session pursuant to adjournment, Mr. 
Justice Adkins, presiding. 

******* 

Come again the parties aforesaid, in manner as aforesaid, and the 
same jury that was respited in this case Friday, July 11 ”, 1930; and 
thereupon after hearing the argument of counsel, and the charge 
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of the court, the said jury retire to consider of their verdict, and 
returning into court and being asked if they have agreed upon ja ver¬ 
dict, upon their oath say that each defendant John Borum,; John 
Logan and Milton Guy is guilty of murder in the first degtee on 
the fourth count of the indictment and not guilty as to thd first, 
second and third counts of the indictment; and thereupon j upon 
motion of each defendant by his attorney, the said jury are polled 
and each and every member thereof upon his oath says that} each 
defendant is guilty of murder in the first degree as charged in the 
fourth count of the indictment; whereupon each defendant is re¬ 
manded to the Washington Asylum and Jail. 

| 

9 . Motion for new trial 

i 

Filed July 18 1930 

l 

I 

I 

****** j* 

Now comes the defendant. John Logan, bv his attornevs and moves 
the court to grant a new trial in the above entitled cause for the 
following among other reasons: 

1. That the verdict was contrary to the evidence. 

2. That the verdict was contrary to the weight of the evidence. 

3. That the verdict was contrary to the Jaw as given to the jury 
by the court. 

4. That the court erred in instructing the jury. 

5. That the court erred in refusing to admit evidence contrary to 
law. 

6. That the court erred in admitting evidence contrary to law. 

7. That new and material facts have come to light since the j trial. 

8. That the jury was improperly constituted. 

9. That the jury was not drawn according to law. 

10. For misconduct of one of the jurors as appears by the affidavit 
of George J. Sanderson, heretofore filed herein and herebv made a 
part hereof. 

James A. O’Shea. 

John H. Burnett.! 

Alfred Goldstein, 

Attorneys for Defendant John Logon . 

Service acknowledged this 18th day of July, 1930. 

Leo A. Rover, 

United States Aity. 

10 Motion for a new trial 

Filed July 18,1930 

******* 

Now comes the defendant, Milton Guy, by his attorney, Bertrand 
Emerson, jr., and hereby moves the court to set aside the verdict of 
the jury returned herein as to him and grant him a new trial for the 
following reasons: 

1. The court erred in admitting evidence over the objection and 
exception of defendant. 

I 

i 
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2. The court erred in refusing to admit evidence over the exception 
of defendant. 

3. Because of the misconduct of one of the jurors as is shown by the 
affidavit of George J. Sanderson, hereto attached and prayed to be 
read as a part hereof. 

4. The court erred in refusing to grant a motion for a directed 
verdict of not guilty as to the defendant Guy. 

5. And for other reasons. 

Bertrand Emerson. Jr.. 
Attorney for Milton Guy. 

Service of copy of foregoing and affidavit acknowledged this 18th 
day of July, 1930. 

John W. Fihei.ly. 

Asst. U. S. Attorney. 

AFFIDAVIT 

District of Columbia, ss: 

George J. Sanderson, being first dulv dulv sworn, under oath, 
deposes and says that he is a citizen of the United States and a 

11 resident of the District of Columbia and has been such resident 
for the past forty-three years: that he is at the present time 

employed by the City Cab Corporation and was so employed on 
Saturday, July 12th. 1930: that on said date between G o'clock and 
7 o’clock p. m. he was accosted by a gentleman who got in the car he 
was driving in the northwest section of the city: that affiant there- 

V % 

upon drove the said passenger to a store in the northwest section of the 
city and thereafter to an address on Owens Street, in the subdivision 
of Trinidad, in the northeast section of the District of Columbia; 
that while en route to these places affiant engaged in conversation 
with the said passenger concerning a case then being tried in the 
Supreme Court of the District of Columbia in which three colored 
men were being tried for the alleged killing of a revenue agent: that 
while on E Street Northwest, between 7th and 5th Streets, the said 
passenger said 4 * What do you think is going to be the outcome of the 
case of the three colored fellows held for the death of the prohibition 
agent, 7 ' to which affiant replied 44 In my opinion I think they are going 
to hold them for that ": he said 44 You never can tell what these juries 
are going to do in these cases.” 
myself and you can’t tell just wnat a jury 
going to be hard to identify the slayer, three men being implicated,” 
said he, to which I replied: 4 * That has been my opinion all the time, 
but I think the Government is going to be severe in this case to make 
an example of them.*’ He said, 44 Well, I don't know what they will 
do.” 

Affiant further states that on Monday, July 14th. 1930, he was a 
spectator in Criminal Court No. 1, of the Supreme Court of the Dis¬ 
trict of Columbia, during the trial of the cause of the United 

12 States vs. John Logan, et al.; that he then observed sitting as 
one of the jurors in the said cause the passenger with whom he 

had had the conversation above detailed; that said passenger he is 
able to identify as Otto A. Schoeps. 

George A. Sanderson. 


juries 

I said, 4 ‘ I was on the j ury in March 
what a jury is going to do.” 44 It’s 
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District of Columbia, ss: 

George J. Sanderson, being first duly sworn, on oath deposes and 
says that he has read the foregoing affidavit by him subscribed and 
knows the contents thereof; that the matters and things therein I stated 
as of his personal knowledge are true. 

George J. Sanderson. 

i 

Subscribed and sworn to before me this 18th day of July; 1930. 

[notarial seal.] Richard J. Downey, | 

Notai'y Public , I). C. 

My commission expires December 7, 1933. 

i 

Motion for new trial 

Filed July 18, 1930 ' | 

* * * * * * ! * 


Comes now the defendant, John Borum, by his attorney, Peter P. 
Richardson, and moves this honorable court to grant him k new 
trial in the above-entitled cause and for reason therefor respectfully 
represents: 

1. That the verdict of the jury was contrary to the evidence, j 

2. That the verdict of the jury was contrary to law. 

3. That the court erred in failing to instruct the jury qn the' 
principle of circumstantial evidence as requested byj the 

defendant. 

13 4. That the court erred in admitting, over the objection of 

defendant, evidence relating to distinct crimes committed by 
the defendant, same not being germane to the offense charged in the 
indictment on which said defendant was tried before this honorable 
court. | 

5. That the court erred in the refusal to grant the request pf the 
defendant to determine from the members of the jury whether 
either or all of them that read a certain newspaper article which ap¬ 
peared during the course of the trial and which had a tendency if 
read to influence the jury against the defendant. 

6. That the court erred in allowing the Government to shovf that 
the defendant was convicted of a crime in the State of Virginia of 
“ malicious shooting.” 

7. That one of the jurors misconducted himself as appears by the 
affidavit of one George J. Sanderson filed in this cause. 

Respectfully submitted. 

Peter P. Richardsqn. 


Service of copy of foregoing acknowledged July 18,1930. 

Leo A. Rover, U. S. Aity. 

14 Supreme Court of the District of Columbia 


Tuesday, July, 22, A. D. 1^30. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Adkins, presiding. 

****** * 

Come as well the attorney of the United States, as each defend¬ 
ant in proper person, in custody of the superintendent of the Wash- 

35146—31-2 
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ington Asylum and Jail; the defendant Borum by his attorney Peter 
Richardson. Esquire; the defendant Logan by his attorneys Messrs. 
O’Shea and Burnett ; the defendant Guy by his attorney Bertrand 
Emerson. Esquire; and thereupon the defendants’ motions for a new 
trial coming on to be heard are by the Court overruled, to which 
action of the court each defendant by his attorney prays an excep¬ 
tion which is noted; whereupon the defendant Borum’s motion in 
arrest of judgment is withdrawn; and thereupon the Attorney of 
the United States moves the court to pronounce the sentence of 
the law in this case; whereupon it is demanded of each defendant 
what further he has to say why the sentence of the law should 
not be pronounced against him, and each defendant says nothing 
except as he has already said; and thereupon sentences are pro¬ 
nounced as follows: 

It is considered by the court, and the sentence of the law is that 
you, John Logan, for the offense of murder in the first degree 
whereof you have been found guilty, be and you are hereby sentenced 
to the punishment of death by electrocution; and it is 

Ordered that you, John Logan, be forthwith taken to the Washing¬ 
ton Asylum and Jail, otherwise known as the District Jail, 
15 in the District of Columbia, from whence you came, and 
there be kept in close confinement; and that on the 15th day 
of January, A. D. 1931, you be taken to the place prepared for your 
execution within the walls of the said Washington Asylum and Jail, 
and that then and there, between the hours of ten o’clock ante merid- 
ian and two o’clock post meridian, you be electrocuted by the caus¬ 
ing to pass through your body a current of electricity of sufficient 
intensity to cause your death, and that the application of such cur¬ 
rent shall be continued until you are dead and may God have mercy 
on vour soul. 

It is further ordered that a certified copy of this sentence shall 
be transmitted by the clerk of the Supreme Court of the District of 
Columbia to the superintendent of the aforesaid Washington Asylum 
and Jail not less than ten days prior to the time fixed in this sen¬ 
tence of the court for the execution of the same. 

Signed this 22d day of July, A. D. 1930. 

Jesse C. Adkins, Justice . 


* 


It is considered by the court, and the sentence of the law is that 
you, John Borum, for the offense of murder in the first degree 
whereof you have been found guilty, be and you are hereby sen¬ 
tenced to the punishment of death by electrocution; and it is 

Ordered that you, John Borum, be forthwith taken to the Wash¬ 
ington Asylum and Jail, otherwise known as the District Jail, in the 
District of Columbia, from whence you came, and there be 
16 kept in close confinement; and that on the 15th day of January 
A. D. 1931, you be taken to the place prepared for your execu¬ 
tion within the walls of the said Washington Asylum and Jail, and 
that then and there between the hours of ten o’clock ante meridian 
and two o’clock post meridian, you be electrocuted by the causing to 
pass through your body a current of electricity of sufficient intensity 
to cause your death, and that the application of such current shall 
be continued until you are dead, and may God have mercy on your 
soul. 
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It is further ordered that a certified copy of this sentence shall 
be transmitted by the clerk of the Supreme Court of the district 
of Columbia to the superintendent of the aforesaid Washington 
Asylum and Jail not less than ten days prior to the time| fixed 
in this sentence of the court for the execution of the same. 

Signed this 22d day of July, A. D. 1930. 

Jesse C. Adkins, Justice. 

3ft $ * * * * * 

It is considered by the court, and the sentence of the law is that 
vou, Milton Guv. for the offense of murder in the first degree 
whereof you have been found guilty, be and you are hereby sen¬ 
tenced to the punishment of death by electrocution, and it is 

Ordered that you, Milton Guy, be forthwith taken to the ^Wash¬ 
ington Asylum and Jail, otherwise known as the District Jail, 
in the District of Columbia, from whence you came, and | there 
be kept in close confinement; and that on the 15th day of 

17 January, A. D. 1931, you be taken to the place prepared for 
your execution, within the walls of the said Washington 

Asylum and Jail, and that then and there, between the hours of 
ten o’clock ante meridian and two o’clock post meridian, you be 
electrocuted by the causing to pass through your body a current 
of electricity of sufficient intensity to cause your death, an4 that 
the application of such current shall be continued until vop are 
dead, and may God have mercy on your soul. 

It is further ordered that a certified copy of this sentence; shall 
be transmitted by the clerk of the Supreme Court of the District 
of Columbia to the superintendent of the aforesaid Washington 
Asylum and Jail not less than ten days prior to the time frsjed in 
this sentence of the court for the execution of the same. 

Signed this 22d dav of Julv, A. D. 1930. 

Jesse C. Adkins, Justice. 

To which action of the court each defendant by his attorney prays 
an exception which is noted; and thereupon each defendant by his 
attorney notes an appeal to the Court of Appeals of the District of 
Columbia, from the judgment of the court in this case; whereupon 
the court fixes the amount of bond for costs on appeal at one! hun¬ 
dred dollars or fifty dollars in cash. 

Memoranda 

August 13, 1930: Defendant Borum allowed to prosecute appeal 
in forma pauperis: 

August 14, 1930: Cost bonds on appeal of Logan and Guy filed. 

Bill of exceptions filed. 

18 Assignments of Error — Defendants ’ Logan and Guy 

i 

Filed August 14,1930 

******* 

Now come the defendants John Logan and Milton Guy, by !their 
attorneys, James A. O’Shea, John H. Burnett and Bertrand Emerson, 
jr., and assign for review to the Court of Appeals of the District of 
Columbia, on appeal in the above-entitled cause, the following errors 
committed by the trial court: 
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1. The court erred in allowing the witness Blandford to state that 
York was a prohibition agent. 

2. The court erred in permitting the witness Blandford to state 
that York was acting as a prohibition agent on April 11,1930. 

3. The court erred in permitting the witness Blandford to state 
that he identified the body of York to Estes. 

4. The court erred in allowing the witness Estes to state that the 
body of York was identified to him by Blandford and in turn by 
Estes to MacDonald. 

5. The court erred in permitting the witness MacDonald to state 
that the body of York was identified to him by Estes. 

6. The court erred in permitting the witness Miles to state a con¬ 
versation between himself and York prior to the shooting. 

7. The court erred in permitting the witness Burroughs to state 
that York showed witness a badge and York stated that he, York, was 
a revenue man. 

8. The court erred in allowin'!: the witness Burroughs to narrate 
a conversation between witness and York prior to the shooting. 

9. The court erred in permitting the witness Norris to 

19 relate a conversation between witness and the defendant Guv. 

10. The court erred in permitting the witness Kelly to relate 
a conversation between himself and defendant Guy. 

11. The court erred in admitting in evidence the written statements 
of the defendants. 

12. The court erred in overruling the motion to direct a verdict of 
not guilty as to the defendants at the close of the Government’s case. 

13. The court erred in permitting the district attorney to ask the 
defendant Logan whether or not Logan had ever carried the gun 
alleged to have done the shooting of York in his pocket. 

14. The court erred in permitting the district attorney to inquire of 
the defendant Logan if he had ever carried said gun on his person at 
any other place than in his pocket. 

15. The court erred in permitting the district attorney to ask the 
defendant Logan where he had been before on the day of the shooting. 

16. The court erred in refusing to withdraw a juror and continue 
the case because of proof of separate and distinct crimes against the 
defendants other than that with which they were charged and foreign 
to the issues in this case. 

17. The court erred in permitting the district attorney to ask the 
defendant Logan where he had been before he went to Corcoran 
Street. 

18. The court erred in permitting the district attorney to ask the 
defendant Logan how long he had been going to Guy’s house. 

19. The court erred in permitting the district attorney to ask the 
defendant Logan “ It wasn’t the first time you were in the midst of 
police officers, was it ? ” 

20. The court erred in permitting counsel for the defendant Guy 
to ask Logan whether Guy kept the smoke screen. 

20 21. The court erred in allowing the defendant Borum to 
state that he and Logan went to load liquor. 

22. The court erred in permitting the district attorney to ask 
defendant Guy when Logan had last been to Guy’s house, before the 
day of shooting, with whiskey. 
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23. The court erred in permitting the district attorney to ask the 
defendant Guy whether Guy had ever seen the can in question 
before the night of the shooting. 

24. The court erred in permitting counsel for defendant Borum 
to ask Guy if he had had previous transactions with the defendant 
Logan and in permitting the defendant Guy to answer that Logan 
had left liquor at Guy’s house before when Guy bought it. 

25. The court erred in permitting the defendant Borum’s Counsel 
to ask Guy “ If John Johnson said you jumped on his (Burroughs) 
running board, he would be telling an untruth.” 

2G. The court erred in permitting the district attorney to ask 
Katherine Guy “If her husband had come around the corner and 
asked her to tell him where the gun was whether or not witness 
would tell it.” 

27. The court erred in refusing Logan prayer Number 1. j 

28. The court erred in refusing Logan prayer Number 2.! 

20. The court erred in refusing Logan prayer Number 3.j 

30. The court erred in refusing Logan prayer Number 7. 

31. The court erred in refusing Logan prayer Number 9.1 

32. The court erred in refusing Logan prayer Number 10. j 

33. The court erred in refusing Logan prayer Number 12. i 

34. The court erred in refusing Logan prayer Number 13. j 

35. The court erred in refusing Logan prayer Number 15. j 

36. The court erred in refusing Logan prayer Number 17. j 

37. The court erred in refusing Logan prayer Number 18. 

38. The court erred in granting Government prayer j Num¬ 
ber 2. 

21 39. The court erred in granting Government prayer j Num¬ 
ber 3. 

40. The court erred in granting Government prayer Number 4. 

41. The court erred in granting Government prayer Number 5. 

42. The court erred in granting Government’s prayer Number 6. 

43. The court erred in granting Government’s prayer Number 8. 

44. The court erred in refusing to inquire of the jurors whether 
or not thev had seen a picture and article in a newspaper aboixt the 
York home. 

45. The court erred in refusing to direct a verdict of not guilty 
on all the evidence. 

46. The court erred in refusing to require the Government to 
elect upon which count the Government would go to the jury, j 

47. The court erred in refusing to instruct the jury that the jury 
would have to bring in a specific verdict on a particular coujit. 

48. The court erred in refusing to instruct the jury as requested 
in Logan prayers numbered 1, 2, 3, 7, 9, 10, 12, 13, 15, 17, 18. j 

49. The court erred in instructing the jury as requested in Govern¬ 
ment's prayers numbered 2, 3, 4, 5, 6, and 8. 

50. The court erred in overruling the motion for a new trial. 

22 51. The court erred in sentencing and passing judgment on 

the defendants. James A. O’Shea, 

B. Emerson, ^Tr., 

J. H. Burnett, 
Alfred Goldstein. 

Service of the attached assignments of error acknowled this 14 
day of August, 1930. Leo A. Rover, | 

United States Attorney . 
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23 Assignments of Error for Defendant Borv/m 

Filed Aug. 21, 1930 

******* 

Now comes the defendant, John Borum, by his attorney, Peter P. 
Richardson, and assigns for review to the Court of Appeals of the 
District of Columbia on appeal in the above-entitled cause, the fol¬ 
lowing errors committed by the trial court: 

1. The court erred in allowing the witness Blandford to state that 
York was a prohibition agent. 

2. The court erred in permitting the witness Blandford to state 
that York was acting as a prohibition agent on April 11, 1930. 

3. The court erred in permitting the witness Blandford to state 
that he identified the body of York to Estes. 

4. The court erred in allowing the witness Estes to state that the 
body of York was identified to him by Blanford and in turn by 
Estes to MacDonald. 

5. The court erred in permitting the witness MacDonald to state 
that the body of York was identified to him by Estes. 

6. The court erred in permitting the witness Miles to state a con¬ 
versation between himself and York prior to the shooting. 

7. The court erred in permitting the witness Burroughs to state 
that York showed witness a badge and York stated that he, York, 
was a revenue man. 

8. The court erred in permitting witness Burroughs to narrate 
a conversation between witness and York prior to the shooting. 

9. The court erred in permitting the witness Norris to relate a 
conversation between witness and the defendant Guy. 

10. The court erred in permitting the witness Kelly to relate a con¬ 
versation between himself and defendant Guy. 

11. The court erred in admitting in evidence the written statements 
of the defendants. 

12. The court erred in overruling the motion to direct a verdict 
of not guilty as to the defendants at the close of the Government’s 

case. 

24 13. The court erred in permitting the district attorney to 
ask the defendant Logan whether or not Logan had ever car¬ 
ried a gun alleged to have done the shooting of York, in his pocket. 

14. The court erred in permitting the district attorney to inquire 
of the defendant Logan if he had ever carried said gun on his person 
at any other place other than in his pocket. 

15. The court erred in permitting the district attorney to ask the 
defendant Logan where he had been before on the day of the 
shooting. 

16. The court erred in refusing to withdraw a juror and continue 
the case because of proof of separate and distinct crimes against the 
defendants other than that with which they were charged and foreign 
to the issues of the case. 

17. The court erred in permitting the counsel for Milton Guy to 
ask the defendant Borum if he, Borum, used cocaine. 

18. The court erred in allowing counsel for Milton Guy to ask the 
defendant Borum 44 Did you have any 4 C ’ with you that night?” 
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19. The court erred in allowing counsel for defendant Guy! to ask 
the defendant Borum what he had done with the gun after the 
defendant Borum had left the scene of the shooting. 

20. The court erred in allowing the defendant Borum to state that 
he and Logan went to load liquor. 

21. The court erred in refusing to grant as requested the defend¬ 
ant Borum’s praper as to circumstantial evidence. 

22. The court erred in granting Government’s prayer No. 2. j 

23. The court erred in granting Government’s prayer No. 3.! 

24. The court erred in granting Government’s prayer No. |4. 

25. The court erred in granting Government’s prayer No.jo. 

26. The court erred in granting Government’s prayer No. |6. 

27. The court erred in granting Government’s prayer No. 18. 

28. The court erred in refusing to instruct the jury as requested in 

Logan prayers, numbered 1, 2, 3, 7, 9, 10, 12, 13, 15, 17, 18. 
25 29. The court erred in refusing to inquire of the jurors wjhether 

or not they had read and seen a picture and article in a 
newspaper about the York home. 

30. The court erred in refusing to direct a verdict of not guilty 
on all the evidence. 

31. The court erred in refusing to require the Government to 
elect upon which count the Government would go to the jury.j 

32. The court erred in refusing to instruct the jury that the jury 
would have to bring in a specific verdict on a particular coui^t. 

33. The court erred in overruling the motion for a new tri&l. 

34. The court erred in sentencing and passing judgment pn the 
defendant. 

Peter P. Richardson,! 

Attorney for John Borum. 

Service of the attached assignment of errors acknowledged this 


21st day of August, 1930. 


Walter M. Shea,! 
Asst. United States Attorney. 


Designation of record 
Filed Aug. 8,1930 


The clerk will please make up the record for the Court of Appeals 
to consist of the following: 

1. The indictment. 

2. The plea. 

3. Verdict of the jury. 

4. Motion for new trial and affidavit. 

26 5. Order overruling motion for a new trial. 

6. Judgment; exception thereto. 

7. Appeal noted. 

8. Cost bond. 

9. Bill of exceptions submitted and signed. 

10. Bill of exceptions. j ; 
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11. Assignments of error. 

12. This designation of record. 

James A. O’Shea, 

J. H. Burnett, 

Bertrand Emerson, Jr., 
Attorneys for defendants Logan and Guy. 

Service of copy acknowledged this 8th day of August, 1930. 

Leo A. Royer, 

U. S. Attorney hi and for the 

District of Columbia. 

Designation of record 

Filed Aug. 9,1930 


$ 


* 


$ 


* 


$ 


* 


* 


The clerk will please make up the record for the Court of Appeals 


to consist of the following: 


1. The indictment 

2. The plea. 

3. Verdict of jury. 

4. Motion for new trial and affidavit. 

5. Order overruling motion for new trial. 
27 6. Judgment; exception thereto. 

7. Appeal notice. 

5. Cost bond. 

9. Bill of exceptions submitted and signed. 

10. Bill of exceptions. 

11. Assignments of error. 

12. This designation of record. 


Peter P. Richardson, 


Attorney for John Borum. 

Service of cop}' acknowledged this 8th day of August, 1930. 

Leo A. Rover, 
United States Attorney. 
Wm. A. Gallagher. 


Memorandum 


September 12, 1930: Bill of exceptions submitted in duplicate. 

Supreme Court of the District of Columbia 

Monday, October 6th, A. D. 1930. 

The court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Cox, presiding. 

******* 

Xow comes here the defendants by their attorneys James A. 
O r Shea, John H. Burnett, and Bertrand Emerson, jr., £squires, and 
pray the court to sign and make a part of the record their bill of 
exceptions taken during the trial of the case and signed by the court 
on the first day of October, 1930. which is accordinglv done. 

As of Oct. 1. 

By Adkins, J. 
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United States of America, District of Columbia, 

I, Frank E. Cunningham, clerk of the Supreme Court of tljie Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered 
from 1 to 27, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copies of 
which are made part of this transcript, in the case of United 
States vs. John Borum, et ah. Criminal Xo. 49333, as the same re¬ 
mains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 20th dav of October, 1930. 

[seal.] Frank E. Cunningham, Clerk. 

By Ci i as. B. Co fun, Asst. Clerk. 

| 

29 In the Supreme Court of the District of Columbia, holding 

a criminal term 


United States of America 
vs. 

John Logan, Milton Guy and John 
Borum. defendants 


\ Criminal Xumber 49333 


Defendants ’ John Logan and Milton Omj—Bill of Exceptions 

This cause coming on for trial before the honorable Jesse C. 
Adkins, associate justice of the Supreme Court of the District of 
Columbia, and a jury, on the 7th, 8th. 9th, 10th, 11th, 12th. and 
14th days of July, 1930, the United States being represented by 
Messrs. Leo P. Rover. United States attorney for the District of 
Columbia: William H. Collins, and James H. Kirkland, assistant 
United States attorneys; the defendant. John Logan, by Messrs. 
James A. O'Shea and John H. Burnett: the defendant Milton Guy 
by Bertrand Emerson, jr., and the defendant John Borum by Peter 
P. Richardson, the following proceedings were had: 

That a jury was impaneled and sworn to try the issues of the case. 

And thereupon, to maintain the issues on its part joinech the 
statement for the Government. 

And thereupon, to maintain the issues on its part joined, the 
United States produced as a witness William R. Blandford; who 
testified substantially as follows: That on April llth of 
30 this year he was deputy prohibition administrator of the 
seventh district; that over the objection and exception of the 
defendants witness was permitted to state that he knew in his life¬ 
time Lamar Watson York as a prohibition agent and a machinist 
working under witness’s supervision for the Washington Terminal 
Railway Company: that the grounds of the objection was that it 
was not the proper way to prove the official status and occupation 
of said York; that then and thereupon the court overruled a rhotion 
to strike out the answer as being immaterial and exception tkken; 
that it was then and thereupon agreed upon by all counsel; that 
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when one defendant takes an exception all three defendants may 
take it; that over the objection and exceptions of defendant the 
witness was permitted to state that York was acting in that capacity 
as of April 11th. 1930: that he saw York oil April 9th prior to his 
death; that over the objection and exception of defendants the wit¬ 
ness was permitted to testify that he identified the body to Mr. 
Estes, who was in the witness room, the grounds of the objection 
being that “ lie identified him” is a conclusion; and also hearsay 
out of the presence of these three defendants; that lie identified 
him as York. 


Cross-examination: 

That York was six feet 
ant Borum. 


tail, considerable taller than the defend- 


That then and thereupon the Government to further maintain the 
issues on its part joined called one Willtam W. Estes, who testified 
substantially as follows: 

That he is assistant morguemaster; that over the objection and 
exception of the defendants the witness was permitted to state that 
the bodv was identified bv Mr. Blandford as that of T amar Watson 
York: that over the objection and exception of the defendants the 
witness was further permitted to state that he identified the 
31 body to Dr. MacDonald, the grounds of the objection being 
the same as in the witness Blandford’s testimony. 


That then and thereupon the Government, to further maintain the 
issues on its part joined, called one A. Magruder MacDonald, who 
testified substantially as follows: 

That he is a physician and acts in the capacity as deputy coroner 
on various occasions; that on April 12th lie performed an autopsy 
on the body of Lamar Watson York; that over the objection and 
exception of the defendants the witness was permitted to state that 
the body was identified to him bv William Estes, the morguemaster; 
witness stated: “Furthermore, I knew the body as that of Lamar 
Watson York:*’ that the autopsy disclosed a white male, approxi- 
matelv six feet tall, weighing around 200 pounds, fully clothed; 
that rhe**e was a gunshot wound with the wound of entrance at the 
outer corner of the left lower lip; that about the face, forehead and 
particularly the left cheek and some on the nose and right cheek were 
P : eces of powder that had been driven into the skin; the course of 
this bullet was from left to right, practically in the same plane; 
that in its course it had lacerated the left side of the tongue and 
was imbedded in the vertebra in the back, from which it was re¬ 
moved; that during the course of this bullet it had destroyed the 
large blood vessels in the neck, producing hemorrhage, causing 
death; that there was but one wound. 

Cross-examination by Mr. Richardson : 

v 

That he doesn’t think the bullet hitting the teeth deflected it in 
any way; that it seemed to be in the same plane. 

Bv Mr. Emerson : 

That the marks of the powder were all over his face. 
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Bv Mr. Burnett: 

•/ 

32 That the first two molars were broken off; that itj was a 
lead bullet; that the powder marks on the face were very def¬ 
inite and involved a circle mostly on the left cheek, down on the 
nose, some on the right and around in the forehead; that they were 
more definite on the left side of the face; from his examination it 
would indicate that the gun was fired more to the left of the face; 
that he was dressed with a coat on. saturated with blood; and; pants, 
vest, and shirt; that he had on shoes and socks and this heavy coat 
was sort of a catchy color with wool lining; that he might ha^ve had 
on an additional sweater. 

I 

That then and thereupon the Government, to further maintain 
the issues on its part joined, called one Dr. Herman Harold; Holt, 
who testified substantially as follows: 

That he is a practicing physician; on April 12th this year \yas one 
of the staff at Freedman’s Hospital; that on April 12th he examined 
Lamar Watson York and found him to be dead; that he fqund a 
jagged wound about a quarter of an inch in diameter in his! lower 
lip, left hand corner; that further examination disclosed thjat the 
tongue had been pierced on the left side and the bullet ha|d evi¬ 
dently gone back in the direction of the brain and the spinal column; 
that there was not any point of exit. 

Cross-examination by Mr. Emerson: 

That the body was brought in b}- certain police officers and in 
addition there was a civilian; that he recognizes the defendant Guy 
as that man who helped with the body; that there was nothing to 
indicate that Guy was under restraint. 

By Mr. Burnett: 

33 That he did not make a careful examination of the fiice be¬ 
cause he was smeared with blood: that Mr. York was released 

to the morgue on the next day, and he got there on the mornjng of 
the 12th. 

i 

i 

1 

That then and thereupon the Government, to further maintain 
the issues on its part joined, called one William R. EnyearT, who 
testified substantiallv as follows: 

That he is the photographer and finger-print man of the police 
department assigned to headquarters; that on the morning <pf the 
12th of April he photographed a scene at a place known as Brooks 
Court, this city; that the witness was then and thereupon handed 
certain photographs which he identified as photographs he took on 
the morning of April 12th; that there were four exhibits which the 
witness examined and stated correctly depicted the building arrange¬ 
ments and alley arrangements of that scene. 

That then and thereupon the Government, to further maintain 
the issues on its part joined, called one George Miles, who testified 
substantially as follows: 

That he was at Brooks Court about 6 or 6.30 on the night of April 
11th; that he was there when the noise started; that he was visiting a 
lady by the name of Mrs. Warren and heard an automobile; horn 
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blowing; he was asleep in the house and it woke him up; that he 

went outside and saw Mr. York, a couple of cars, and a lot of other 

people out there; that both cars had tops to them; that he don’t 

know whether you would call it an open car or not; that he never 

paid attention to whether these cars had window doors; that when 

he got out into the alley the horn was still blowing; it had just 

ceased, and he saw several people around there, mostly colored : 

34 that he didn’t see no white people except the man that was 

blowing the horn; that when he went out into the alley he was 

walking awav from his car: that Milton Guv was out there; that he 

couldn't say how close Milton Guy was to the white man; that he 

saw the white man leave his automobile and go over by the lamp 

post; that the lamp post was directly over against the fence; that 

witness was then handed Government Exhibit No. 2 and pointed out 

a telegraph pole and lamp post on photograph; that photograph 

showed Brooks Court and the lamp post is the one that he went to; 

that after he went to lamp post he got talking to witness, and while 

they stood talking several people came in the alley, but witness never 

knew who they were and finally two other colored men come in: 

that one was a tall fellow and the other not quite so tall; that Milton 

Guy was standing there talking with us and smoking a cigarette; 

that Milton Guy was talking and listening to Mr. York talk; he 

smoked a cigarette that Mr. York had just given him; that the tall 

man of these other two men when thev came into the allev asked 

•< •' 

for a cigarette; that the man made no answer and the fellow behind 
him told him “ Don't move "' and he shot at the same time; that he 
don’t know where he shot him; that he seen the blaze coming and 
saw’ the wrhite man fall: that the other started back toward P Street: 


they walked back and he doesn't know whether they w’ent all the way 
out or not because he got back out the w T av: that he had been out in 
the alley about 20 minutes before this shooting occurred; that he 
and the white man were talking about different things; that he 
heard Milton Guv after that holler u Someone get the law ” and he 
never seen him no more; that he heard the horn blowing at least 20 
minutes before he came into the alley; that he knows Milton Guy and 
knows he lives in the alley; that after being handed Exhibit 
35 No. 3 (Government) he recognized Guy’s house on exhibit 
as the last house in the row’ ; the one where the dog is looking 
out the window; that he had never seen these two men w’ho came in 
out of the allev before: that he had not seen Guv earlier that night: 
that he did not see another white man in the alley; at the time he 
was talking to the w T hite man Guy was there and said i; I w’ish I had 
a smoke” and the man gave him a cigarette; that he never heard 
anythin^ else said either by Guy to the white man or the white 
man to Guv: that he couldn’t identifv the tw r o men that he mentioned 
as having come into the alley; that he didn’t recognize them, only 
knows one w’as tall and one short and one darker than the other. 


Cross-examination by Mr. Emerson : 

That the lady he called to see that night, Mrs. Warren, lived next 
door to Guy, towards the other end of Brooks Court; that the auto¬ 
mobile the horn of which was being sounded w’as pointed right down 
from Brooks Court, before you get to the other alley leading out to 
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P Street; that then and thereupon by the use of a blackboard wit¬ 
ness indicated the telegraph- pole, the lamp post, the Armstrong’s 
School, and Brooks Court; that witness marked with an X oii black¬ 
board where Guy’s house would be; witnesses indicated with cross 
mark where the automobile was that was being blown and| where 
another automobile was: witness thereupon resumed his seat and 
stated that it was a moderate night; it wasn’t warm and it!wasn’t 
cold; that when he came out the automobile he indicated wjis at a 
standstill and Mr. York was walking away from it; that he had got¬ 
ten about half way from the automobile toward the lamp post; that 
nobody was walking with him; that there were several people; stand¬ 
ing all about there; that some were standing around the automobile 
and flocked all around there; that he saw Milton Guy .out in 

36 the alley with the rest of the people; that he couldn’t sav when 
he first started talking to witness but he came up while We were 

talking; that the only conversation he hear was Guv said: “I wish 
I had a cigarette,” and York reached his hand in his pocket and gave 
him a cigarette and said “ 'Hie store is closed up there ” and hejthinks 
Guy said it was, and he said: “Well, have a cigarette”; thkt Guy 
lighted the cigarette and stood there smoking; that there was niothing 
about their conversation to indicate any bad feeling between the two; 
that over the objection and exception of the defendant Logan’s coun¬ 
sel the witness was permitted to state a conversion between himself 
and the deceased York; that the conversation was York said! “Old 
man, I woke you up. too?” and witness said “Yes, sir. I havje been 
asleep and didn't know what time it was; I guess I would have 
been home, but I was asleep ”; and he said “ I confiscated a car here 
with a smoke screen on it and I was blowing so I could get some 
help, so I could get somebody to move it. I have two cars here and 
1 can’t drive them both ”; and witness asked him “What do you do 
with a man that you catch with a smoke screen?” and he said “It 
is a penitentiary offense,” and witness said “That is too bad!” and 
he said “Well, old man. vou can go back and take your rest. I am 
not going to blow it no more. I guess somebody will come i along 
pretty soon and help me ”; that Guy was standing right there listen- 
ing and smoking a cigarette; that at that time he saw two men come 
in from P Street and as he started moving away one of theip said 
to witness “ Have you got another one of those smokes ”; that these 
two men walked in alley the tall one in front and the short one be¬ 
hind; they asked him did he have another one and witness didn’t 
hear him answer anything because the time he said that the other 
one said “ Don’t you move ”; the shorter one of the two said 

37 that and shot him right there and the man fell; that he knows 
a short man fired the gun, the shorter man of those two, ^nd he 

is able to swear positively that Milton Guy did not fire that! gun; 
after the shot was fired he heard Milton Guy holler “ Somebody go 
get the law ”; that he went on back in the house and shut the door 
and don’t know no more. 

By Mr. Richardson: 

That witness knows Walter Guy’s wife; since the happening 
of the case he has not talked it over with her; that he icame 
outside and went to the revenue officer; there were about a 
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dozen people in the alley; at the time the revenue man began talk¬ 
ing to witness Milton walked up and said he wished he had a cigarette 
and the man gave him a cigarette; that he overheard no other con¬ 
versation between Guy and the officer; that when he came out the 
revenue officer was leaving the car; that Milton Guy went with the 
rest of the people; they were all standing around; that witness was 
standing on one side of the lamp-post and the officer on the other: 
that thereupon witness left the stand and went to the blackboard 
and indicated where the people were standing; that the witness 
agreed that the court correctly stated the positions when he stated : 

“The Court. The witness stated that he was standing directly 
south of the lamp-post; Mr. York directly north of the lamp-post: 
and Milton Guy a little southwest of the lamp-post; and somewhat 
farther away than the witness was; and that the two men came into 
the alley from P Street, that is, from the north.” 

That the tall and short man came in from P Street, the tall man 
about four feet in front; that the short man was directly behind 
the tall man when he fired the shot; the short man was walk- 

38 ing all the time; this tall man asked for a cigarette and the 
other one rushed up and said “ Don’t you move ” and fired at 

the same time; that he didn’t see the gun in his hand, but seen the 
blast from it. 

By Mr. Burnett: 

That all he saw the tall man do was walk up and ask for a cigar¬ 
ette; that he didn’t hear him do anything or say anything; that this 
tall man was standing there; he had started, or had already asked 
Mr. York for a cigarette when the short man rushed in; never paid 
any attention whether York gave him cigarette; that the blast came 
in between the tall man and York. 

Bv Mr. Richardson : 

%/ 

That he seen the blast direct behind the tail man: that it was to 
the right of the tall man; that at the time he came in the agent was 
talking to the witness and his attention was attracted bv this man 
asking for a cigarette. 

Bv Mr. Burnett : 

When the tall man asked Mr. York for a cigarette York was smok¬ 
ing and prior to that the revenue man had given Guy a cigarette. 

That then and thereupon the Government, to further maintain the 
issues on its part joined, called one Wishart T. Burroughs, who 
testified substantially as follows: 

That he is a window trimmer for M. Brooks Company; that on 
April 12th at about five minutes past twelve he went into Brooks 
Court to park car! in garage; that he saw' two cars parked in the alley 
which kind of blocked his way getting to the garage; that he saw- 
one white man and a couple of colored men standing there and there 
was no confusion in alley at that time; that over the objection and ex¬ 
ception of defendant the witness was permitted to state that York 
show-ed his badge in his hand and said he was a revenue man; 

39 and witness was permitted to state over objection and excep¬ 
tion of defendants that York asked him would he go and call 

an officer and that he, witness, asked what the trouble was; that York 
said he had a car here with a smoke screen on it and that witness 
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said “ Yes” and was going out of the alley when Guy came pver to 
witness’ car and said “Don’t you call an officer” and witness said 
“All right” and went out of alley; that he knew Guy as Blackie: 
that he had been parking his automobile in that court, for about five 
years; that he did not get police, but drove about for three! to five 
minutes and came back to alley; that the white man was standing 
near lamp-post; that Guy asked witness if he called a police and he 
said “No, 1 wasn’t going to get mixed up in it ”; that what he said 
was he didn’t call a police; that at the time Guy talked to Ipm the 
revenue man was standing by the lamp-post and Guy next to witness’ 
garage about 150 feet away; that over the objection and exception of 
defendants the witness was permitted to testify that the revenue man 
asked as he walked out “ Did you call a police?” and witness said “I 
guess one will be around after a while”; at that time Guy Was up 
near his house. 

Cross-examination bv Mr. Emerson : 

V 

That he has known Guy six or eight months and was not unfriendly 
with him; that he came in from P Street and drove around to his 
garage; that when he first saw Guy lie was standing up by the houses: 
after he had conversation with revenue man. Guv told witness “ Don’t 
call the police, ’ and when he came back he had short conversation 
with Guy; there was probably one or two other men in alley. 

By Mr. Richardson : 

When he went out of alley he noticed revenue man standing under 
the light and when he came back second time thebe was 
40 nobody around him; there were a couple of other pebple in 
alley, but didn't recognize them and don’t know wljo they 

were. 


That then and thereupon the Government, io further maintain 
the issues on its part joined, called one Sergeant John L. Norris, who 
testified substantially as follows: 

That he is a member of the police department; that on April 12th 
his attention was called to a situation in Brooks Court bv jMilton 
Guy; that he first saw Guy on 5th Street about 200 feet south of N; 
that over the objection and exception of defendant Logan the witness 
was permitted to state that Milton Guy. defendant, told hirh there 
had been a shooting in Brooks Court; that he told him it was a white 
man who was shot and he did not know who shot him; that witness 
ran back to the station house and Guy followed him; that he ‘had no 
more talk with him at that time: that witness left Guy at the precinct 
and proceeded to Brooks Court; that when witness got to ^rooks 
Court he saw York lying in the alley on his back, and by that time 
the wagon arrived and he was put in wagon by Officers Hopkins and 
Wilson; that after putting the body in the patrol witness went from 
house to house close to the scene and tried to find some one who had 
some knowledge of the affair; that he has a recollection of having seen 
Guy at Brooks Court about an hour after the patrol wagon left. 

That then and thereupon the Government offered in evidence Gov¬ 
ernment Exhibits 1, 2, 3, and 4. 

That Government Exhibit Number 4 was received in evidence. 
41 That then and thereupon the witness was handed Govern¬ 
ment Exhibits One, Two, and Three and stated he was familiar 
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with the scenes therein depicted. The witness then pointed out on 
Exhibit One the location of the Chevrolet automobile about which he 
spoke and initialed same. 

The witness was then permitted over the objection and exception 
of the defendants to state that a building that appeared on Exhibit 
Four was the Armstrong High School: the witness then and there¬ 
upon indicated on Exhibit Three where the defendant Guy lived: the 
witness then indicated on Exhibit Two at what point lie found the 
body of Mr. York and the exhibit was shown to the jury. That over 
the objection and exception of counsel for the defendant Logan the 
witness was permitted to state that he had a further conversation with 
the defendant Guy about an hour after the patrol left the alley with 
the body of York. That witness was then permitted to state that he 
asked the defendant Guv to tell him something about the shooting, 
who did ir and that he. Guv. told him that he did not know: that he 
heard this horn blowing and he came out of his house in the alley, 
stood right in front of his door and looked down that wav and saw 
this big car and the man standing bv it and this horn was blowing and 
he saw some more men gathering around and this shot was tired and 
he ran into the house and upstairs: that he was afraid. That then 
and thereupon over the objection and exception of counsel for defend¬ 
ant Logan the witness was allowed to state a further conversation he 
had with the defendant Guy at the precinct: he stated that he asked 
Guv whv he did not tell witness something about this and Guv told 

• ft ft - • 

him that he had told all he knew. 

Cross-examination bv Mr. Emerson: 

mJ 

That Guv first came up to him on 5th Street and they went to 

42 the precinct together: that the witness left Guy at the station 

house: that he won’t be sure that Guy was present when the 

body was put in an automobile to take to the hospital or that Guy 

went to the hospital: when he left Brooks Court he went to the station 

house and saw Guv in the squad room and asked Guy why he didn’t 

tell witness something about this shooting and Guv said he told all 

he knew about it; that it was an hour after he had seen Guy on 5th 

Street that he saw him in Brooks Court: that Guy volunteered the 

information that some one had been shot in Brooks Court; that in 

Brooks Court Guv told witness that he was in his house and heard 

•/ 

a horn blowing fbr ten or fifteen minutes and he came down stairs; 
that he further said to witness that he saw a white man standing there 
and that some other men came up and there was a shot fired; that the 
witness did not ask him if he had anything to do with it. 

%> ft 

By Mr. Richardson : 

That Guv did not describe the man who shot. 


That then and thereupon the Government, to further maintain tike 
issues on its part joined, called one William F. Hopkins, who testi¬ 
fies substantially as follows: 

That he is a member of the Metropolitan police department 
attached to Number Two precinct; that on the 12th of April he went 
to Brooks Court in the patrol with driver Wilson; that they put the 
body on a stretcher and took it to Freedmen’s Hospital. Witness 
then indicated on Exhibit 2 where they found the bodv. 
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Cross-examination by Mr. Emerson : 

That Guy went to Brooks Court in the patrol wagon and!then to 
the hospital. 

Recross-examination by Mr. Collins : 

43 That he doesn’t recall if Sergeant Norris was in the! patrol. 
By Mr. Richardson : 

That the body was on the south side of the lamp-post when he 
saw it. 

By Mr. Emerson : 

That when witness left the hospital he went back to the;station 
house he sent Guy to No. 2 in No. 8 patrol wagon; at that time he 
was apparently not under arrest. 

That then and thereupon the Government, to further maintain 
the issues on its part joined, called one Lieutenant Edward J. 
Kelly, who testified substantially as follows: 

That he is a member of the Metropolitan police department in 
charge of the homicide squad; that on the 12th of April he went 
to Number Two precinct and then to Brooks Court; that after he 
visited the court he went to Number Two and had a conversation 
with the defendant Guy; that over the objection and exception of 
counsel for defendant Logan witness was permitted to relat^ a con¬ 
versation had with defendant Guy; he stated he had two con¬ 
versations with defendant Guy at Number Two precinct; the first 
conversation was in the sergeant’s room in the presence of Precinct 
Detective Flaherty; that Guy stated he was in his house, in bed;, 
that he heard a horn blowing on an automobile; that he got Up and 
put on his pants and shoes; that he was in his undershirt; that he 
walked to the door of his house, stood in the door, and saw;a man 
blowing the horn of an automobile. He said after the horn had 
blown for a few minutes he saw two colored men come do^n the 
alley from P Street, walk around in a sort of circle where tl^e man 
was standing against the lamp-post, and a shot was fired; lie said 
he did not know who the two colored men were and he had 

44 not seen them before; he stated one man w r as a tall man and 
one was a short one. That then and thereupon counsel for 

defendant Logan moved to strike out any reference to a tall man 
made by witness and the same was overruled with an exception. 
That then and thereupon over the objection and exception of coun¬ 
sel for defendant Logan the witness was permitted to relate Another 
conversation at the station had with defendant Guy; witness; stated 
that said spoke and said that one of the men who did the scooting 
lived at a house on First Street near the corner of D and he said 
he was the short man of the two; that then and thereupon cjounsel 
for the defendant Borum objected to the statement on the ground 
that it was hearsay. That then and thereupon counsel for defend¬ 
ant Guy objected to the admission of the statement on the ground 
that it would not be any more admissible than a self-serving declara¬ 
tion and that it was not a confession. That in overruling t|he ob¬ 
jection the court stated: 

“I think it would be admissible, so far as Guy is concerned, 
whether it is strictly a confession or not. I think the authorities 
have considered that question. 

35146—31-4 
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44 Mr. Emerson. Would your honor permit me an exception? 

44 The Court. Certainly." 

That then and thereupon, over the objection and exception of 
defendants, witness stated that in the second conversation at No. 
2 Guv stated that he knew one of the two men that had shot the 
man that was blowing the horn; that he didn’t refer to him by the 
name of Borum; he said he was a short, dark fellow, stout; that 
his name was Johnny Viking and he lived on First Street near 

v O _ 

the corner of D Street Northwest. The witness then stated that 
he had another talk with Guy at No. 2 precinct later on that morn¬ 
ing; that he asked Guy if he at any time on that night ap- 

45 proached a man in an automobile and told that man not to go 
for the officer*, as they had heard he had told him, and he said 

he had not; he said he did not approach anyone in the alley 
and had not stopped a Mr. Burroughs and jumped on his running 
board and tell Mr. Burroughs not to go for a police officer. That 
shortly thereafter Mr. Burroughs was brought in and Mr. Bur¬ 
roughs said 44 Guy, you know I live in that neighborhood. I don’t 
pay much attention to you fellows around there when you are sell¬ 
ing whisky, but,” he said. 44 you did come up to the automobile and 
tell me not to go out and get the law.” Guy then said that happened 
and he had approached Mr. Burroughs and told him not to go for 
the police. 

That then and thereupon witness identified Government Exhibit 
Five as a statement in writing obtained from the defendant Guy. 
Identified it bv signature of defendant Milton Guv and initials on 
pages. 

That then and thereupon witness stated a statement was obtained 
from defendant Logan between 1 and 2 o’clock on Sunday, April 13th, 
this statement was marked 44 Government Exhibit 6 ” for identifi¬ 
cation. Identified Number 6 by his signature at the end and initials. 

That then and thereupon witness stated that at 2.50 o’clock Sun¬ 
day. April 13th, a statement was taken from Borum; this statement 
was marked 44 Exhibit 7 ” for identification. Identified Number 7 
bv Borum’s signature at the end and his initials. 

That then and thereupon counsel for Government offered in evi¬ 
dence Government Exhibits 5, 6, and 7. 

That then and thereupon counsel for defendant Logan objected 
to the statements made by Borum and Guy. 

That then and thereupon counsel for defendant Borum objected 
to the statements made bv Logan and Guv. 

That then and thereupon the statements were admitted over the 
above objections and exceptions of defendants. 

46 That then and thereupon the following occurred: 

44 Mr. O’Shea. If your honor please, may we make an ob¬ 
jection to you at the bench? Since I read these statements I want 
to specifically make one particular objection. 

44 The Court. Very well. 

44 (Counsel for the United States and for the defendants ap¬ 
proached the bench, where the following proceedings took place out 
of the hearing of the jury:) 

44 Mr. O’Shea. May it please the court, the objection I have to 
make as far as Logan is concerned is that in reading the Borum 
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statement over it attempts to bring in other similar discopnected 
crimes not germane to this case here at all. It implicates or seeks 
to implicate Logan with Borum in an alleged bribery attempt in 
Baltimore, an alleged transportation of liquor in Baltimore,! an al¬ 
leged purchase of liquor there; an alleged delivery here a!t three 
or four different places; and I do not think they have aiiy con¬ 
nection with this case at all. j 

“I want to make the specific objection upon the ground ithat it 
would be prejudicial to this defendant Logan- 

“ Mr. Burnett. That applies somewhat to Guy, too.” 

“ Mr. O'Shea. I am not concerned with Guv. I am looking after 
Logan. 

“ Mr. Burnett. I mean, particularly, in Guy’s statement where he 
savs he saw this gun that he identifies as Logan’s. I 

“ The Court. Let us get the objection to the statement of Borum, 
first. 

“ Mr. Burnett. It is the same thing. 

“Mr. Collins. Is Borum’s counsel objecting to the statement? 

“Mr. Richardson. I am objecting to that part of the statement 
that refers to anything not germane to the happening! in the 
47 alley, I do not think that what happened in Maryland or any 
things that are suggested other than those things thait hap¬ 
pened in the alley should be admitted. 

“Mr. Collins. What is your position, Mr. Emerson? Are you 
objecting to any of the statements made bv Guv? 

“Mr. Emerson. I am objecting to anything that does not refer to 
this particular transaction, of course. 

“ The Court. Since you have gone into Guy’s statement, you j might 
as well add your statement. 

“ Mr. O’Shea. It covers the general statement. 

“ Mr. Burnett. Xot the gun battle. That is not mentioned; Guy 
said that he had seen this gun before and that Logan came to his 
house and said that he, Logan, had some kind of a gun battlej down 
in the countrv and had this gun with him. 

%/ _ t i 

“ Mr. Collins. I submit that the statements of these respective 
defendants with reference to the subject matter of the killing 6f Mr. 
York tend to connect up the gun used in this case, showing the iden¬ 
tity of the gun used, and I submit that these being the responses of 
defendants to questions asked demonstrate the association one 
with the other- 

“The Court. I will overrule these further objections and grant 
each of you an exception.” j 

That then and thereupon the statements were read to the jijiry as 
follows: 

4S (Reading:) “ Statement made by Milton Walter Guy in the 
office of the homicide squad, detective bureau, at 12.05 ^). m., 
Monday, April 14, 1930, to Detective Sergeant Thomas F. Sw f eeney 
and Lieut. Edward J. Kelly: 

“ Lieut. Kelly. Guy, you are arrested on the charge of murder in 
connection with the shooting of Lemar Watson York in Brooks (Dourt 
NW., about 12.30 a. m. on the calendar day of April 12, 1930, and 
which cause the death of this man, who was a prohibition enforcement 
officer; and in this case I am going to ask you to make a statement 

i 

i 
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concerning the shooting and killing of this man; that is, if you care 
to, and in doing so let me advise you that you have your rights and 
do not have to make a statement unless you care to do so of your own 
free will, and the same must be voluntary. If you do care to make 
a statement in this matter, tell the truth about everything that hap¬ 
pened. Before making a statement, let me also tell you that if any 
person here present or myself tells you that they are going to help 
or aid you in any manner for the purpose of having you make a 
statement, they will be telling you a lie and deceiving you, as no one 
has a right to offer you any help or any aid, and anything that you 
tell us will be used in court at your trial. 

44 Now after hearing this warning, do you now care to tell us every¬ 
thing that occurred in Brooks Court on the early morning of April 
12th when this man was shot and from which his death resulted % 

“A. Yes, sir. I am going to tell the truth about it. 

44 Q. All right, you can go ahead and tell about it in your own way, 
and speak slowly so that the stenographer can take it down on the 
typewriter as you talk. 

44 A. On Friday, April 11th, these boys—Johnny Logan and Johnny 
Viking—came to my house, 207 Brooks Court NW., about 5.00 p. m. 

and asked me if I wanted any 4 stuff,’ which I knew what he 
49 was talking about meant corn whiskey, and I told him, 
4 Yes, to brinir me a box. 7 And he said. ‘All right. 7 I 
asked him what time did he think he would be in, and he 
told me that he did not know. Just as soon as he could get 
in. Then they left and said they were going to get a load, and 
I went on back to the house and stayed around the house until 
about 10.30, and me and my wife commenced to arguing, and 
I said, ‘Aw, I 7 m going to bed, 7 so I went upstairs and went to bed, 
and my wife followed. About 11.30 or 12.00 o 7 clock Johnny Viking 
knocked at my door and I was upstairs in bed. I hollers, 4 Who is 
that ? 7 He says, 4 John. 7 I gets up out of bed and lets the curtain up 
and my window was already up. I looks out and sees Johnny Viking 
standing on the corner. I gets my pants and puts them on, slipped 
my feet in my shoes, with no stockings on, and grabbed my sweater, 
and as I was gettihg ready to put my sweater on I hear a horn blow¬ 
ing. When I hears the horn blowing, I looks out the window again, 
and when I looks out the window I seen this white man blowing the 
horn on this big Cadillac touring car. I stays at the window, and the 
man blew the horn for about three minutes before I says, 4 What’s the 
matter ? 7 And he said, 4 This is a bootlegger’s car. 7 So I stays right 
there in the window, and after people commenced lifting up their 
windows and coming out in the alley, I puts my other arm in my 
sweater and comes down to the front door. There was a crowd of 
people in the alley and people looking out of their windows. Then I 
walks out of my front door and sees a boy by the name of Jeffries 
Payne, and there ivas another boy I seen by the name of Johnny. So 
this man was still blowing the horn, and he says to us to come over 
there. He says, 4 You see that smoke screen,’ and we said, 4 Yes.’ 
And then Jeffries Payne went back up the alley. Then after Jeffries 
Payne went up the alley, me and Johnny Johnson and some more peo- 

E le were standing there in a crowd, and the man started to blow the 
orn again, and then he stopped and walks over to the corner under- 
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neath the lamp post, and the man said, 4 This car’s run to-night, but it 
won’t run no more,’ and he stood there for about ten minutes, 

50 and a fellow by the name of George Brown came out of 205 
Brooks Court, and he walks down on the corner and j he was 

talking to the man. I could not hear what they were talking about, 
because I was not that close to them. In about two or three fcninutes 
after they were standing there a man drove in the alley in all Essex 
car, and this man hadn’t said nothing to nobody, but when jhe seen 
this white man come into the alley and pull up in front of hisigarage, 
he walked and left the cars and walked up to this man, whose name 
was Mr. Burroughs. I did not hear what they said. The man imme¬ 
diately backed away from his garage and pulled out of thje alley. 
When he passed by me he slowed up, and I said, 4 1 wouldn’t;get the 
police if I were you.’ He pulls on out of the alley, and in about four 
or five minutes he came back and he said something to the white man, 
put his car in the garage, and walked on out the alley. In about five 
or six minutes after the man had gone out of the alley, John! Logan 
and Johnny Viking comes walking in the alley from P Street.| John 
Logan walks bv the man. came round on the side of him. John Vik- 
ing stopped in front of the man, put his hand in his bosom and hol¬ 
lered to the man, 4 Don’t you move! ’ and shot. The man fell, and 
then the people said 4 Aw, he shot that poor man,’ and they said, 
4 Why don’t someone get the police ? ’ Me, not seeing anybody making 
no attempt to go get the police, I said, 4 I’ll go and get them.’ I runs 
out the alley with no shirt on, no stockings, bareheaded, into O 
Street, turned up O Street to 3rd Street, goes up 3rd Street, jcrosses 
the lot by the gasoline station into New jersey Avenue, kept 6n New 
Jersey Avenue to N Street. I kept out N Street until I got! to 5th 
and N. There I meets Sergeant Norris. I tells him there is; a man 
got shot down in Brooks Court. He said, 4 All right, come on.’ I 
says, 4 No, you better go to the station house and get something ;to ride 
there in.’ He said, 4 Come on,’ so we went to the station hou^e, and 
when I went into the station house they takes me and puts me! in the 
patrol, brings me on down to Brooks Court. 

51 44 Directly after Johnny Viking shot this man, John jLogan 
jumps into his car. Johnny Viking hollers to John Logan to 

come on. Johnny Viking runs out towards P Street. John Logan 
runs up the alley, jumps into his car, backs his car back tip the 
alley, makes a wide turn and scrapes this man’s car as lie was 
turning to go out towards O Street. 

44 The police took a stretcher, put the man on the stretcher and 
handed the handles of the stretcher to me so I could help them to 
put him in there. We left there and went to Freedman’s Hospital. 
At Freedman’s Hospital they said the man was dead. They searched 
the man and they found a gun in his holster and some kind of a 
badge. They takes me and puts me back into the patrol and; takes 
me back to No. 2. Then they asked me who did it, and I told them it 
was a tall fellow and a short fellow, and they puts me in a Ford 
roadster, me and another police together. We comes on back; down 
to Brooks Court, and I told the police the names of the fellows. 
When I told them that, I goes back to the station house in the 
Packard. They asked me what number these two fellows lived at, 
and I told them I knew where John Logan lived, but I d}d not 
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know where Johnny Viking lived. They asked me where John 
Logan lived, and I told them it was 409 1st Street NW. They 
puts me in the Packard, we goes to No. 6, and they leave me at No. 
6 and go around to 409 1st Street NW. Soon them came back and 
they asked me to help them to push the car that they had found 
in a garage in an alley a short distance from where John Logan 
lived. We shoved the car and the car drifted, and one policeman 
was steering the car, and it drifted to New Jersey Avenue and E 
Street NW., and we were standing there by the car, me and the 
police, and the Packard come and shoved the car up in the side 
alley beside the station house. Then me and the police went up in 
the alley and pushed the car to the garage, and we comes on out 
and goes back into No. 6, and then we comes on out and "ets in the 
Packard and goes back to No. 2. When we gets back to No. 2 they 
had a lot more people in there, and they held me for investigation, 
where I have been held ever since. 

52 44 Q. Is Milton Walter Guy your correct name? 

“A. Yes, sir. 

44 Q. Are you also known as ‘Black?’ 

“A. Yes, sir. 

44 Q. How long have you known John Logan? 

44 A. I have known John Logan for about eighteen months. 

44 Q. How long have you known Johnny Viking? 

44 Q. About two months. 

44 Q. In what part of the alley was the Cadillac automobile parked 
when you heard the horn blowing ? 

44 A. It was parked in front of the first house in the alley across 
from my house, but I live in the fourth house. 

44 Q. Did you know the man that was shot and killed in the alley 
on this night ? 

44 A. No, sir. 

“Q. Had you ever seen him before ? 

44 A. No, sir. 

44 Q. In what part of the alley was he when he was shot? 

“A. He was standing against the fence by the lamp post. 

44 Q. You say that Johnny Viking shot this man ? 

44 A. Yes, sir. 

44 Q. How many shots were fired? 

4C A. One. 

44 Q. Did you hear anyone ask the man that was shot for a 
cigarette ? 

44 A. No, sir. 

44 Q. When you were talking with the man that was afterwards 
shot, did you say anything to him about letting the boys go, or try 
to make a deal with him to give him fifty or one hundred dollars 
Jf he would let the car go ? 

44 A. No, sir. 

44 Q. Did you see a smoke screen in the Cadillac car ? 

44 A. I seen a can in there. 

53 44 Q. What kind of a can did you see in the car ? 

44 A. Sort of a tall can, about three feet high and about 
fifteen or sixteen inches in diameter. 

44 Q. Was there any connections or pipes to this can? 
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44 A. The man that got shot lifted the hood up and pointed to 
some kind of a hole. 

44 Q. In what part of the car was the can located ? 

44 A. On the right side next to the driver’s seat. 

44 Q. When John Logan came into the alley and you were talking 
with the white man, did you tell Logan to keep on walking, that 
you were talking business with the man ? 

44 A. No, sir. 

44 Q. Did you say anything like that to Johnny Viking? 

44 A. No, sir. 

44 Q. On this night did you help John Logan to put a smok^ screen 
on his car? 

“ A. No, sir. 

44 Q. Did John Logan or Johnny Viking on this night deliver any 
whiskey at vour house ? 

“ A. No, sir. 

44 Q. You state that John Logan drove the car out of the; alley? 

44 A. Yes, sir. 

44 Q. Did he have a key to start the car with ? 

44 A. I don’t know. 

44 Q. Did you at any time see John Logan or Johnny Viking go 
through the pockets of this man that was shot ? 

44 A. No, sir. 

44 Q. At an}^ time on this night, did you send Johnny Viking, or 
did you hear anyone tell him to go to 7th and T Streets NW., and 
get the crowd to come down and take the car out of the alley away 
from the revenue agent? 

44 A. No, sir. 

54 44 Q. Why did you tell Mr. Burroughs when he was | in the 

alley not to bring the police in there after he had been asked 
to do so by this man ? 

44 A. Why, because when the man came into the alley and V e was 
out there, it seemed as though if the man had been a police or some¬ 
thing he would have told one of us to go get some policemen, but he 
didn’t say nothing. 

44 Q. Why did you not tell the officers in the beginning that i it was 
Johnny Viking and John Logan who shot this man, instead of 
saying it was a tall and a short man ? 

44 A. Well, the reason I said that was because I was all up^et. I 
was so scared. 

44 Q. Why were you scared and upset ? 

44 A. Why, I ain’t never seen nobody take out a gun and shot no¬ 
body. That was the first time in my life. 

44 Q. Tell us why you tried to hide the names of these two men 
and instead vou said it was a tall and short man ? 

4 / 

44 A. Because the bovs had come to bring me some whiskev, and 
I had two jars of whiskey sitting on the floor, and I thought they 
might lock me up and put the whiskey charge against me. 

44 Q. I am going to show you a gun or revolver and ask you if 
you have ever seen this revolver before. 

44 A. Yes, sir. I have seen it before. 

44 Q. Where have you seen it? 

44 A. John Logan. 
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44 Q. Does John Logan own this revolver? 

44 A. I don’t know, sir. 

44 Q. Is it true or not that you gave this revolver to John Logan 
on the night this man was shot to be used for the purpose of shooting 
this man who had this Cadillac car in his custody? 

44 A. No, sir. 

44 Q. Did John Logan come into your house at any time on this 
night ? 

55 “A. No, sir. 

44 Q. Did John Logan ask you for a gun on that night? 

**A. No, sir. 

‘ 4 Q. When and where did you see John Logan with the par¬ 
ticular gun ( 

**A. It was one day: it was a right good while ago. He came to 
mv house and said he had some kind of a battle down in the country, 
and he had this gun with him then. 

4 * Q. On this same Friday night, did vour wife tell vou that 
the gun was upstairs under a rug or a carpet or a chair when John 
Logan wanted to borrow the gun from vou? 

A. Jso, sir. 

4 * Q. Is it true or not that vour wife asked vou not to take a gun 
with you out of the house that night? 

**A. No, sir. 

** Q. Has John Logan ever left this gun in your house? 

44 A. No. sir. He left a gun there one time, a big, long, shiny gun. 

" Q. Do you own a gun yourself ? 

"A. No, sir. 

4 * Q. And you state that this man was shot by Johnny Viking? 

4 *A. Yes. sir. 

4 *Q. Are you positive about that? 

4 *A. Johnnv Viking? Yes, sir. 

44 Q. Is it true or not that you fired the shot that killed that man? 

“A. No, sir. I didn’t do nothing like that. 

4 * Q. Did you on this night speak to either John Logan or Johnny 
Viking when either one or the other of them came out of vour 
house with vou when this man was blowing the horn on a Cadillac 
car, and you said, *Go ahead and put it on him and take the 
car away’ ? 

4 *A. No, sir. 

44 Q. What kind of work do you do ? 

44 A. I haven't been doing any. 

56 44 Q. How do you live ? 

44 A. Well, I’ve been selling whiskey. 

44 Q. Has Logan and Viking been delivering whiskey to you? 

44 A. Yes, sir. 

44 Q. Have } T ou now told us everything that occurred on that 
night ? 

44 A. Yes, sir. 

%4 Q. And evervthing you have told us is the truth ? 

44 A. Yes. sir. 

44 Q. Is there anvthing further that vou can tell us ? 

44 A. No, sir. * 
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“This statement was made by me voluntarily and of my own free 
will, and I have not been offered any help or any promises, lor been 
mistreated or abused in any manner for the purpose of having me 
make this statement.” 

Then it is signed “Milton Guy. Witnesses: Edward Kelly. 
T. F. Sweenev.” 

This is Government Exhibit No. 6. dated April 13th, 1930: 

(Reading:) “Statement made by John Logan in the office of 
the homicide squad, detective bureau, at 1.55 o’clock, p. m., Sunday, 
April 13th, 1930, to Detective Sergeants Joseph Waldron, Thomas 
F. Sweeney. Paul Jones and Lieut. Edward J. Kelly. 

“Q. Kelly. Logan, who are arrested in connection with the shoot¬ 
ing- ‘ . j 

Mr. O’Shea. Will you agree with me that a change might be 
made there? That is meant to be “ vou.” 

Mr. Goldstein. Yes. 

(Continuing reading:) “Logan, you are arrested in Connec¬ 
tion with the shooting of Lemar Watson York in Brooks j Court, 
NW., about 12.30 o'clock a. m. on the calendar day oi April 
57 12th, 1930 and which caused the death of this man, who was a 

prohibition enforcement officer, and in this connection I am 
going to ask vou to make a statement concerning the shooting and 
killing of this man, that is, if you care to, and in so doing jlet me 
advise you that vou have vour rights and do not have to make state- 
ment unless you care to of your own free will and the same must be 
voluntary. If vou do care to make a statement in this matter, tell the 
truth above everything that happened. Before making a statement 
let me also tell you that if any person here present or myself tejds you 
that they are going to help or aid you in any manner for thle pur¬ 
pose of having you make a statement they will be telling yog a lie 
and deceiving you, as no one or any person has a right to offer or 
aid you in any manner and anything that you tell us will be i^sed in 
court at vour trial. Now, after hearing this warning, do vou now 
care to tell us everything that occurred in this case and how this 
man happened to be shot and killed. 

“A. Yes. sir. j 

“ Q. Alright, then. Logan you can tell in your own wayj what 
happened and speak slowly so that I will be able to write it $s you 
talk. 

“A. We goes in the alley in Brooks Court about 12 o’clock Fri¬ 
day night I turns the car around and Borum gets out just as I 
turns into the alley and I brings the car back and park it knd I 
walks back up the alley to take a leak, and before I got back io the 
car this fellow had pulled up there and was blowing the hotn on 
my car and he asked me if I was driving and I said no. I! went 
out O Street way and Johnie Borum went out P Street way and 
we met on P Street at the corner of the alley where Borum was 
talking to taxicab driver, and I told him I was going to wailk on 
through there to see what it was all about and he said alright, and 
I walks on through the alley to this fellow and Guy. Guyj tells 
me to go ahead, that he was talking business, and I walks on to the 
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back of my car. Borum then came in the alley from P street, and 
tliis fellow made a break at him, and then Borum shot him; when I 
ran back around my car the man had fallen. I then got in my car 
and drove it away. Borum runs out the P street side of the 
r>8 alley. That’s all. 

44 Q. How many times did Borum fire at this man ? 

**A. Only one shot was fired. 

44 Q. Where was the man standing when Borum shot him ? 

* 4 A. He was standing by the lamp post; he walked away from the 
lamp post and grabbed at Borum. 

44 Q. What kind of a gun did Borum have? 

44 A. I don’t know; I could not tell you. 

44 Q. Had you ever seen him with a gun? 

“A. I seen him with a gun before, but not here in Washington. 

* 4 Q. Where did you see him with a gun? 

“A. When he used to take the gun down in Maryland. He used to 
have one down there. 

44 Q. What kind of a gun was that? 

“A. I think he taken an automatic all the time. 

44 Q. Did you see him with a gun on the night before he shot the 
man in Brooks Court? 

44 A. No. sir. 

u Q. When was the first time that you saw him with a gun on that 
night ? 

44 A. I didn’t see the gun until he shot. 

44 Q. Who do you mean when you speak of Guy? 

44 A. Milton Guy. 

44 Q. Where does he live? 

44 A. He lives up there in the court. 

44 Q. You mean Brooks Court? 

44 A. Yes, sir. 

44 Q. Is he the fellow that they call Black ? 

44 A. Yes sir. 

44 Q. Who do you mean when you say that Guy was talking to 
this fellow ? 

44 A. This fellow 7 that Borum shot. 

4 *Q. Was he a white man? 

o9 44 A. Yes, sir. He looked like a white man he was dirty and 

greasy. 

44 Q. Did you know him ? 

44 A. No, sir; I had never seen him before. 

44 Q. Where do you live ? 

44 A. 409 1st Street NW. 

44 Q. What were you doing in Brooks Court on last Friday night 
when the shooting took place; what did you go in there for with your 
car ? 

44 A. To take the smoke off. 

44 Q. What do you mean by the smoke ? 

44 A. Five-gallon can. 

44 Q. What is the can used for ? 

44 A. I use it for protection—smoke green. 

44 Q. For what kind of protection do you use it for? 

44 A. For the hi-j ackers. 

44 Q. Anything else ? 
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“A. That’s all. 
u Q. What is your business ? 

“A. I runs a garage. 

44 Q. What other business or racket do you engage in? 
i4 A. Well, I sell whiskey sometimes. 

“ Q. Do you also use the smoke screen or the can that you refer to 
for your protection in getting away from law-enforcement officers? 
“A. No. I never have no trouble with them. 

44 Q. After the man was shot by Borum who drove j-our <kr out 
of the alley? 

“A. Me. 

44 Q. Where did vou go with the car ? 

“A. Out in Mar viand first. 

44 Q. Did Borum go with you ? 

“A. No, sir. 

44 Q. Why did you go out in Maryland ? 

“A. To leave this can—to take the smoke screen off. 

44 Q. In what of Maryland were you when you took the | smoke 
screen off of your car? 

60 44 A. Out the other side of the District line on Kenilworth 
Avenue. 

“ Q. Where did vou leave the can or smoke screen ? 

A. I throwed it in the run. 

“ Q. Where did you go from there or where did vou finallV leave 
your car? 

“A. In my garage in rear of 119 D Street NW. 

44 Q. What kind of a car is your car or what kind of car were you 
driving on that night ? 

“A. Cadiallac touring car 63. 

“Q. What were the numbers of the license plates on your!car? 
“A. I don’t know the numbers. 

44 Q. When you were leaving Brooks Court with your car did you 
collide with or scrape the car that belonged to the man that was 
shot and that was parked in front of your car at entrance to the 
Court in the center of the alley? 

“A. It may have touched; I know I scraped the wall. 

44 Q. When you came into Brooks Court from P Street and the man 
that was later shot and who was standing near the fence jby the 
lamp post, did you not ask him for a cigarette? 

“A. He asked me if I want a cigarette, and I said yes I’ll take one. 
44 Q. Did he give you the cigarette ? 

“A. Yes. 

44 Q. Where was Borum at that time ? 

“A. Borum was coming down the alley at the time. 

44 Q. Did you and Borum go to Milton Guy’s house in Brooks Court 
in the afternoon of the night when this man was shot? 

“A. I went there. 

44 Q. What did you go there for at that time ? 

“A. He owed me some money? 

“ Q. What did he owe you the money for ? 

“A. For some whiskey. 

44 Q. Is John Logan your correct name ? 

“A. Yes, sir. 

61 44 Q. Have you now told us everything that occurred on 
Friday night when this man was shot and killed? 


i 
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**A. Yes. sir. 

** Q. Is there anything further you can tell us that you might have 
left out or forgotten ? 

“A. No, sir: you have got everything. 

“Q. Did you hear Milton Guy say anything to this man when 
lie was standing there talking with him? 

“A. No he toid me to go ahead, that he was talking business. 

Q. Did Guy tell you what business he had or was talking to the 
man about? 

‘‘A. He told me to go ahead, that he was talking business, and I 
knew that he did not know the man and he was trying to make a 
deal. 

•*Q. What kind of a deal do you think that lie was trying to 
make ? 

4 *A. I guess he was trying to get the man to take some money to 
let the car go ahead. 

Q. Is there anything further that you can tell us? 

**A. That’s all. Air. Kelly. 

Q . And everything that you have told us is true and correct ? 
“A. Yes. sir. 

This statement was made of my own free will and I have not been 
mistreated or abused in any manner and I have not been promised 
any help or aid for the purpose of having me make a statement. 

“ Corrections and changes in this statement were made in my 
presence and my attention was called to same. 

“ John Logan. 

•* Present also at time statement was made were: 

Mr. W. R. Bland ford, W. H. Schultz, and C. R. McCartney, of 
the prohibition unit. 

“Witnesses: Edward J. Kelly, Paul W. Jones. T. F. Sweeney, W. 
R. Blandford. W. H. Schultz, Charles R. McCartney, J. F. Waldron.” 


This is Government Exhibit No. 7: 


(>2 


(Reading:) ** Statement made by Johnie Borum in the office 
of the homicide squad, detective bureau, at 9.50 o’clock p. m., 
Sunday. April 13th. 1930. to Detective Sergeant Joseph Waldron 
and Lieut. Edward J. Kelly. 

“ Q. Borum, you are arrested on the charge of murder in connec¬ 


tion with the shooting of Lemar Watson York in Brooks Court 
NW., about 12.30 o’clock a. m.. on the calendar day of April 12th, 
1930, and which caused the death of this man, who was a prohibition 
enforcement officer, and in this connection I am going to ask you to 
make a statement: concerning the shooting and killing of this man, 
that is, if you care to, and in doing so let me advise you that you 
have vour rights and do not have to make a statement unless vou 
care to do so of your own free will and the same must be voluntary. 
If you do care to make a statement in this matter tell the truth 
about everything that happened. Before making a statement let me 
also tell you that if any person here present or myself tells you that 
they are going to help or aid you in any manner for the purpose 
of having you make a statement they will be telling you a lie and 
deceiving you, as no one has a right to offer you any help or any 
aid and anything that you tell us will be used in court at your trial. 
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Now, after hearing this warning, do you now care to tell us every¬ 
thing that occurred from beginning to end in this case and now this 
man happened to be shot and killed ? 

“A. Yes, sir. 

“ Q. Alright, you can go ahead and tell about it and speak slowly 
>o that I can write on the machine or typewriter as you taiik. 

“A. First, John Logan and myself went to John Logaijrs house 
at 409 1st Street NW., and we comes back to Blacks: I don’t know 
his name; we connects up the smoke screen; I were standing at the 
corner of the alley watching for the law; Black and John Logan 
was connecting up the smoke screen and I was on the cornerj. After 
the smoke screen was connected up I mounts on the Cadillac behind 
the smoke screen. John Logan dive off and left Black at hbme and 
tells him that we will be back earlv: we goes on to Baltimore; we 
gits hold up for a smoke screen; the police asked for John’s 
03 driver’s permit and registration car and John says 11 don’t 
like to carry them with me hauling liquor. The officers says, 
Who has a smoke screen all connected up here; you know what that 
means. Hopewell, the fellow we buys the liquor from in Baltimore, 
says let the boy go this time, and he said there is too many people 
looking at me to let him go. John sav wont you take some|money; 
he said drive over here to the booth about a 'block, where janother 
officer was in the booth with his motorcvcle: he says these i fellows 
has on a smoke screen. John savs I havn’t but twentv dollars over- 
loading money that I can spare. He gives the motorcycle man 
ten dollars and the other one ten, then we goes on down to tHe house 
in Baltimore and gets the load, we puts on thirty-four bokes and 
John counts the man’s money in the*house for the liquor. We comes 
back in town in Washington, D. C., and started serving bur cus¬ 
tomers; some white fellows was in a taxicab at 4th and New York 
Avenue. John said they don’t right, lets smoke them; we,smokes 
that block and goes back to George’s on Third Street and put off 
fifteen boxes and then we goes around to Gray’s Cafe on Gj Street 
near North Capitol. I runs up the alley and puts off six inj Gray’s 
Cafe; comes back to Homing Bill’s Cafe right up the block on G 
Street from Gray’s; leaves two boxes there and next doorj where 
the screen door is, at leaves four there; then we goes back to track’s 
and I went up in the alley whilst John was making his circle around 
the block O and P to look out for the law. I did not see any law 
and I came back and told John at the alley on O Street twas alright, 
he could drive in. I carries the boxes in Black’s house myself 
whilst John passes them to me out of the Cadillac and watches the 
alley whilst I carry them in the house. I told Black these was all 
of the cases; next would be brought in would be the smoke iscreen. 
Black comes out and helps John to unconnect the smoke j screen 
whilst 1 watches the alley. In rolls a Chevrolet whilst I was iwatch- 
ing the other end; Black runs back to the house; me anct John 
Logan walks back to O Street out the alley. John said you little 
dum black son of a bitch why did you let that Chevrolet come in here, 
I said John I did not see the man, when I did see him he was getting 
out of the Chevrolet; he said the smoke is still on tfye car; 
64 then the man started blowing the horn on the Cadillac. I 
walks up to near New Jersey Avenue with John and he said 
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I’ll not see my Cadillac go this away. He said go back and see will 
he take some money. I said no, you go, and he said you pull off that 
leather jacket and he will not ’spicion that we’s bootleggers. I tells 
him that that ain’t going to git the Cadillac out of the alley by me 
pulling off my leather jacket and the officer steady blowing the horn. 
He said go over to 7th and T and get the gang? I says alright I 
will. Me and John gits in a taxicab and the man puts us out after 
he found that we had trouble in that alley. John said we’ll go down 
to Black’s and git him to offer the man fifty dollar bill, and Black 
goes up and offers the man a fifty-dollar bill to let the boys go. The 
man wanted to know where was the boys and if lie had been smoked 
on as many curves as he had that he wouldn’t take five hundred 

v 

dollars. John and Black got together, then said what must we do. 

Black said there is nothing to do now but take my pistol and throw 

it on him and take the kevs from him and drive on out here. So thev 

* •' 

goes back to the house and looks for the pistol. Black could not find 
it. He says my wife had gone to. I tells him that she is around 
there on O Street by the Jew store. John and Black came back to 
his wife. She said the 38 is underneath the chair upstairs under¬ 
neath the carpet in the front room. He goes and gits the pistol and 
stands at the corner of the alley awhile talking to some more fellows 
in the alley standing by the officer. An Essex car came in there 
with a white fellow in it and the officer asked him would he tell 
an officer that he was in the alley in trouble. John walks up the 
alley a little ways and heads the Essex off and told me to hail the 
first taxicab I see so that I could go up to 7th and T and bring the 
boys back cause they may have to push the Cadillac out on the 
street, cause the officer has the key in his pocket. I hails a taxicab 
and he stopped and I told him to wait a few minutes at the store 
near the alley on P Street and John and Black walks on back to the 
officer. Black throws the gun up in his face and said Stick 
65 em up; whilst raising the gun up it went off. Black said I 
didn’t know the trigger was back on this gun and said the 
car is still locked and he give me the gun and said help take off 
the screen. John said No, you go to 7th and T Street and get the 
boys and me and Black will take off the screen. I goes up to 7th 
and T and did not see any of them. I goes on home 2512 6th Street 
NW., and goes to bed. I takes the gun and puts it down in the 
floor in a trap; two boards were cut out where I left the gun. Six 
o’clock that morning I gits up walks down to Florida Avenue and 
ketch a New Jersey Avenue car. I gits off at Massachusetts Avenue. 
I walks down to John’s house on 1st Street; passed his house and 
John’s brother-in-law says to me they have locked up my father 
and John’s wife. I said ves. Where is John. He said I do not 
know. I goes on down First Street to Southwest and I waited 
around there awhile and a customer came down there where we had 
served that night on Third Street. He said I thought John were 
down here. Says I have all of his money right here for him. I 
says to him John is ducking from place to place right now. He said 
what you all had trouble last night; what did you all do? I ups 
and tells him what we had done. He said I know you all aint goin 
to git paid for none of that liquor now. I said I would like to git 
my money what John owes me from down at the Jiant and lor 
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tripping last night. He said I wouldn't mind giving you the money 
if both of you were here together. I told him to please give me 
fifteen dollars and I did not care what he did with the rest of it and 
he gave me fiifteen dollars. I goes and buys a paper and a pack of 
cigarettes and ten cents worth of cakes, because I was hungry. He 
told me it would be best to go on away until this thing died down 
so that I would not have to be no witness. I went down in the 
country and stayed there until I was arrested. 

44 Q. In what part of the alley was the Cadillac parked ? j 

“A. It was parked one door from the corner of the left-h^nd side 
going in. 

44 Q. Did you know the man that was shot and killed bn that 
night. 

66 “A. No, sir; I did not know him. 

44 Q. Had you ever seen him before ? ! 

4 *A. No, sir; not that I knows off. 

44 Q. Who did you say gave you the gun on that night ? 

4i A. Black gives the gun to John and John asked me \yould I 
take it up to the house. 

44 Q. And the place where }^ou took the officers to in your hpuse on 
6th Street to-night, April 13th, 1930, and showed them whpre the 
gun was, is that where you hid it ? 

44 A. Yes, sir. 

44 Q. Is this the gun and the same gun that was used in the shoot¬ 
ing and killing of the man in Brooks Court? 

‘ 4 A. Yes, sir; it is the same gun. 

44 Q. In what part of the alley was the prohibition officer stand¬ 
ing when he was shot and killed \ j 

44 A. He was standing right up aside of the lamp post. 

44 Q. And you say that he was shot by Black ? 

44 A. Yes. sir. 

44 Q. How many shots were fired ? 

44 A. One. 

44 Q. Is there anything further that you can tell us that took place 
when the man was shot and killed that you may have left lout or 
forgot ? 

“ t 

44 A. No, sir; I left there when they went up to get the smoke 
screen. 

44 Q. In what part of the alley were you when the man was shot? 

44 A. I was on the P side. 

44 Q. How far away were you when the shooting took place!? 

44 A. The length of the brick house and the woodshed. 

44 Q. Did you hear any one asked the prohibition officer for a 
cigarette ? 

44 A. John Logan asked the man for a cigarette. 

44 Q. Did he give John a cigarette? 

44 A. Yes, sir; he gave him a cigarette. 

67 44 Q. What happened then ? 

44 A. Black and J ohn kept walking around the man and there 
were some more people in the alley colored. 

44 Q. Is there anything further that you can tell us? 
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“A. Xo more than the other day some revenue men jumped on the 
Cadillac and looked it over and he said to the officer if you jump 
across me we will all go to hell together. 

U Q. Who owned the Cadillac car that had the smoke screen on it 
in Brooks Court on the night when the shooting took place? 

“A. John Logan. 

“ This statement was made of my own free will and I have not been 
mistreated or abused in any manner and I have not been offered any 
promise or help for the purpose of making this statement. 

“Corrections and changes in this statement were made in my 
presence. 

“ Johnnie Borum. 

44 Present also at time statement was made: 

44 Mr. W. R. Blandford, W. H. Schultz, and C. R. McCartney, of 
the prohibition unit. 

“ Witnesses: Edward J. Kelly. W. R. Blandford, Jos. F. Waldron.” 

68 That then and thereupon there was admitted in evidence a 
paper writing bearing Logan’s initials, as follows: 

** Government Exhibit No. 8, April 14, 1930 

44 Logan, you have just heard statement read that was made by 
Milton Walter Guv as to the shooting and killing of one Lamar Wat- 

%V v_-' O 

son York in Brooks Court. X St., on the early morning of April 12, 
1930. 

44 Q. What have you to say, if anything, as to whether this state¬ 
ment is true or not? 

“A. Yes. sir. its true, only the one thing I can think of now* is that 
John Viking and I came in the alley together; I came in by myself. 

“ Q. Anything else ? 

“A. That’s all.” 

The above questions were asked by Lieut. Kelly and answ*ered by 
Logan as set forth. 

That then and thereupon the court recessed and instructed the jury, 
as at each and every recess, to refrain from discussing the case with 
each other or w*ith any other person and to refrain from reading 
anything about the case in the newspapers. 

That, after the recess, the Government announced that it rested. 

That then and thereupon counsel for defendants Logan, Guy, and 
Borum moved the court to direct a verdict of not guilty on each and 
every count of the indictment and the same w*as overruled, with an 
exception to the defendants. 

69 Then and thereupon the defendant John Logan, to maintain 
the issues on his part joined, produce as the first witness, 

himself. John Logan who testified substantially as follows: 

That he knows the defendants, Guy and Borum; that he saw Guy 
about three or four o'clock that evening in Brooks Court and saw 
Borum at six o’clock that night; when they first came into the alley 
I was driving the car and Borum got out and knocked at Guy’s 
door; I drove around about six feet from the house, stopped the 
car, and got out, and when I came back a car had pulled in front 
of my car and a fellow was getting out of it and came on up to 
the cars; he opened the back door and said, 44 Say, boy, are you 
driver pulled into the alley, where Borum got out; that he stood in 
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walked on out of the alley to Third and P, where I met Borum, 
and asked if he saw that man and he said no; that he and Borum 
got in a taxi and started up New Jersey Avenue when theyj heard 
the Cadillac car horn beginning to blow; that he told Boi^um he 
wanted him to go back through there and see who it wasj; they 
turned at New Jersey Avenue came down O Street, and the taxicab 
driver pulled in the alley; where Borum got out; that he stood in 
the cab about five or ten minutes; the cab left and he stood bn the 
corner of Brooks Court, P Street entrance, and a short white ifellow 
came out of the alley where he was standing on the corner; gnd he 
looked up the alley, saw a Chevrolet standing there, and started 
on up the alley; that he recognized defendant, Milton Guy,;going 
across the alley and saw the defendant Borum there, and askejd him 
who that fellow was, and he replied that he did not know;; that 
Borum said Guy is up there talking to him and asked if the Jew 
store is open, and he replied he paid no attention: that I walked up 
and said, “Hello, Guy, and there were three or four fellows!there, 
and this white fellow had a package of cigarettes and asked fitness 
to have one and gave him a cigarette; that he didn’t have a tnatch 
and the white man lit his cigarette and taken the same match 
70 and lit mine; that I walked on over between the car j York 
was in and my car and he said, “ Bov, don't bother with that 
car." and I said, “No, sir": at that time Borum had come up and 
was standing between Mr. York and O Street and I looked up; I 
heard somebody moving their feet, and when I looked up I^orum 
had a gun and he hollered and the gun went off; he shot‘him; 
that on that night he did not see Borum have a gun; that prfor to 
the time he went into the allev he had no conversation with Guv and 

•/ f 

had not seen him; that after the shot was fired he yelled for Some¬ 
one to come help and take this man to the hospital; that he rbshed 
over to where he was pulled him on his side and blood was pour¬ 
ing out of his mouth: that he then got in the car and drove on out 
the alley; that he did not shoot the man there that night; tbjat he 
did not know the man was going to be shot and did not have any 
understand or agreement with either Borum or Guy that firearms 
were to be used against this man; that when he saw the gun Bprum 
had it in his hand. 


Cross-examination by Mr. Collins: 

That he did not have a gun that night; that he has carried one in 
his automobile; thaat over the objection and exception of counsel for 
the defendant, Logan, the Government was permitted to ask the 
defendant if he never carried it in his pocket, and the defendant 
replied that he did not; that over the objection and exception of 
counsel for the defendant, Logan, the defendant, was asked if he 
ever carried it on his person any other place than in his pockety and 
he replied that he did not; that over the objection and exception of 
counsel for the defendant, Logan, he was asked where he had;been 
before on that day; that the witness testified that he was on Corcoran 
Street; that over the objection and exception of the counsel for the 
defendant, Logan, the Government was allowed to ask where he had 
been before he went to Corcoran Street, and he stated that he remem- 

i 

j 

i 


I 

i 

i 
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bered no particular place, but recalls having been on Third 

71 Street and Myrtle Street with Borum; that Borum left some 
whiskey on Myrtle Street; that they stopped in an alley at 

Howard Theater; Borum went in and left some whiskey; that was 
the first place they went in the District after they came from Balti¬ 
more; that they went to Baltimore in the evening and before that 
he had seen Guy in Brooks Court about some money he had 
owed him he had just paid him; that he went in Brooks Court 
that night to leave some whiskey; that he remembers at headquarters 
a gun being handed to Guy and they asked Guy if he had ever seen 
the gun before and he said no; that he had left a nickel-plated gun, 
a shinv gun in Guv's house around Christmas; that he has been 
working, washing, and simonizing cars in a garage that he rented 
for himself and has been doing that business since around Christmas; 
that he owned the Cadillac automobile and had put the smoke screen 
on it; that he never used the smoke screen onlv to trv it out out of 
town in Maryland 1 ; that the smoke screen was put on in Brooks Court 
in Guy’s presence; that they did eventually go to Baltimore, but what 
Borum says in his statement about the officers stopping him for his 
permit and asking who had a smoke screen was not so as the officers 
didn’t talk to witness; the officer was talking to a fellow named 
Frank, who was taking the defendant to get a load of liquor; that 
then and thereupon counsel for the Government, reading from 
Borum’s statement as follows: “John say won’t you take some 
money ”—referring to the officer—“ He said drive over here to the 
booth about a block where another officer was in the booth with his 
motor cycle, he saVs these fellows has on a smoke screen, John says I 
haven’t twenty dollars over loading money that I can spare,” asked 
the defendant if that occurred, and he answered that it did not; that 
over the objection and exception for counsel for defendant Guy, the 
witness was asked how long he had been going to Guy’s house and he 
stated about a year; that this was the second trip Borum had made 
to Baltimore with the defendant; that Borum was not working for 
him, but was bringing back three boxes for himself; that he had seen 
Government exhibit Number Nine at headquarters and thinks it was 
the thirty-eight that Guy pawned with him once; that it looks 

72 like the gun Borum had in his hand; that there was no talk 
in the car with Borum on the way to Baltimore about a gun; 

that he did not see the witness Miles there that night; he remembers 
three or four other colored men there talking with Guy, but immedi¬ 
ately after the shooting everybody ran; Guy went out O Street and 
hollered he was going to get a policeman and Borum went out P 
Street way, and that he went over to where the man had fallen and 
lifted him on his side; that he didn't tell the police about going and 
turning the body because he had never been in trouble like this 
before, and they asked him so many questions that he forgot some 
things; that over the objection and exception of counsel for defend¬ 
ant Logan he was asked, 44 It wasn't the first time you were in the 
midst of police officers, was it?” and counsel asked that a juror be 
withdrawn for improper questioning and the same was overruled by 
the court for the reason that Logan previously said he had never 
been in trouble before. Logan noted an exception, and the witness 
replied that he was confused and was never in this kind of trouble 
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before; that he denies that he went to the body and into the pocket 
to get the key to his Cadillac; that there are two keys to the car and 
one was in his pocket; there was no key in the car the whole; time it 
was in the alley; that wdien Milton Guy was talking to the man, and 
said, “ I am talking business ” he did not know what he had meant; 
that after he left Brooks Court he went out into Maryland and left 
the can at the bridge; he threw it off the bridge; that j he did 
not know that night that the man was a revenue man; that when 
he came up to the machine he had no idea that he was a police 
officer or prohibition agent; that he did not ask him and was riot very 
anxious to get his car back, but did not ask him because he;had no 
driver's permit and the can was in the car; that Borum came back 
and talked to him, but did not know who he was and (kid not 
say the man had shown him a badge; the defendant admitted that 
he was convicted on the 29th day of July, 1925, of violating the 
prohibition act in the police court; that he was the same John! Logan 
who on the 12th of July, 1927, was convicted of violating the 
national prohibition act in police court, and that he was copvicted 
at Leonardtown, Maryland, June 25, 1929, of carrying concealed 
weapons, to wit, a gun. 

73 By Mr. Emerson : — j 

That he doesn’t know whether that was Guy’s garage or not; 
that when he saw Guy between three and four his wife was there; 
that at twelve o’clock when he drove in the lamp was lighted and 
he had no idea that Borum had a gun; that he was driving when 
they came into Brooks Court; that Borum went over to Guy’k house 
and when he saw the white man whom he did not know to be e police 
officer or a Federal prohibition agent the white man asked if he 
was driving the car and he said no, because he had no driver’s 
license; that on this occasion up until he left the alley he had not 
seen Guy; that after they had gotten in the taxicab Borum got out 
at Brooks Court on O Street and he waited on P Street about twenty 
minutes; the horn had stopped blowing; that he started on jup the 
alley to his car, met Borum about middle way, and asked hipi who 
the fellow was talking to Guy; that he walked up to the cro^d said, 
“ Hello, Guy,” and York asked if he would have a cigarette £md lit 
it and then walked over between York’s car and the defendant’s 
car, heard some feet; looked up; saw T Borum with gun op him; 
Borum hollered, Hey, and shot him; that Guy had nothing to do 
with the firing of that shot; that Guy was present when the;smoke 
screen was put on earlier in the afternoon, but that he, Logan, put 
it on himself. , j 

By Mr. Richardson : — 

That Guv paid him at three o’clock for the whiskey to be brought 
that night; tnat he came back at seven for the smoke screeii; that 
over the objection and exception of the council for the defendant, 
Guy, the witness, was asked whether Guy kept the smoke screen, and 
he replied that Guy had put it away several times for him; that 
Borum did not get out of the car that evening to see if any ope was 
in the alley and he did not circle the block in the meantime; that 
Borum had piled the boxes in front of Guy’s house; that up to 

74 that time he had not seen Milton Guy; that he didn’t see 
Borum any more until on P Street; that he did not hear 
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Borum tell Guy, “ That is the last box, the only thing left is the 
can ”; that it is not a fact that he was in the act of taking the smoke 
screen from the car when the Chevrolet or some other automobile 
drove in the alley; that when he left Borum and was to meet him 
at Third and P. Borum went through the alley; that he remained in 
the taxicab about ten minutes and got out; that the Cadillac in the 
alley belonged to him; that the money he collected from Guy in the 
afternoon was for some stuff left there before; that Borum had three 
boxes of his whiskey in the car and was not his partner; that Borum 
got out at O Street, Brooks Court, from the taxicab and the witness 
on P Street after he sat there awhile; that between the time he 
went Tip the alley to make his necessary relief and the time the man 
was shot he saw Borum coming into the alley; that when he came 
into the alley he recognized Milton Guy, who was talking to the 
officer; he did not see the Chevrolet come into the alley; that Guy 
told him to go ahead, he was talking business; that it was not a 
fact that Guy told him subsequently that he could not make any ar¬ 
rangements; that he did not go into Guy's house at the time the agent 
was out in the allev; that when he met Borum in the middle of the 
allev he asked him who the fellow was and Borum said he did not 
know; that he did not see Milton Guy’s wife; that he had not gotten 
to where the agent and Guv were standing when he met Borum in the 
alley; that he heard the shot almost as soon as he got over there; 
that he said nothing to Borum and Borum did not indicate to him 
that he was going to do anything to this agent or that he had a 
gun; that had loaned Guy some money on a gun just like that gup 
along in March and he returned the gun when Guy repaid the fifteen 
dollars and that he hasn’t seen it any more since he took the gun back 
to Guy; that he did not tell Borum that he was not going to allow the 
car to go; that he then indicated where he was standing at the 
75 time the gun was fired; that he did not see what hand he 
had the gun in and it wasn’t done slow; that he has been 
knowing Guy for about eighteen months and Borum about two 
months; that he denies be handed Borum a gun in the alley and told 
him to get in a cab and go home; that Mr. York was a tall man and 
appeared to be taller than witness. 

Bv Mr. Collins : 

mj 

That then and thereupon counsel for the defendant Logan an¬ 
nounced they rested. 

That then and thereupon the defendant Borum. maintained the 
issues on his part joined, called as a witness, himself, John Borum, 
who testified substantially as follows: 

That he met John Logan on the night of April the 11th and got 
in the Cadillac with him went to Seventh and T and came back to 
Guy’s house in Brooks Court; that they set up a smoke screen; that 
Milton Guy and John Logan brought the smoke screen from the 
house and Milton Guv assisted John Logan; that they went to 
Baltimore; that over the objection and exception of counsel for the 
defendant, Logan, the witness stated that they went to load whiskey 
at a fellow’s place by the name of Hopewell and he didn’t have any; 
that while driving to another place they ran into a Chevrolet car with 
an officer in it and he asked Logan for his driver’s permit and reg- 
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istration card; the officer saw they had a smoke screen connected up 
there and said you will have to go over to the booth to see what my 

buddy has to say. and that they accepted twenty dollars knd the 

76 automobile goes down to the house where they are supposed to 

load; the car was loaded with corn liquor, and they immediate¬ 
ly drive on back to Washington; that wffiile driving around L and New 
York Avenue they smoked some white fellows who were in a Chevro¬ 
let ; came on back to L street in the rear and unloaded some whiskey; 
served some more customers on G street and comes back out North 
Capitol and over to First and then up to O Street, where he w6nt into 
the alley and woke up Milton Guy; that they unloaded the whiskey 
and started to unconnect the smoke screen in the alley when si Chev¬ 
rolet rolled in the alley and Milton Guy ran on back in hisjhouse; 
that he and Logan left the car and walked out the alley jijist like 
they had left someone’s house; as the Chevrolet rolls in the revenue 
man went over to the Cadillac and locked it; that he and Logan got 
in a taxicab; that none of the whiskey belonged to him and ihe was 
working for Logan; that Logan suggested to him to offer tljie man 
some money and they walked back to the corner of the alley where 
Milton Guy was talking to the man, and as they passed Miltqn Guy # 
told John Logan he was talking business with the man; that he 
heard the agent say, “ If you had been smoked on as many curbs as 
I have you wouldn’t take five hundred dollars”; that he and!Logan 
went to Guv’s house and Milton Guv came down and all three went 
in the house; that Guy said he had offered the man fifty and he 
wouldn’t take the money and there was nothing to do but hike his 
big pistol and throw it on him and take the keys; that Milton Guy’s 
wife told them where the gun was, and Guy and Logan canie back 
with the gun and Milton Guy raised the gun and it went off; that 
Guy passed the gun to Logan and Logan gave the gun to witness; 
and he then went in a taxi to 251*2 6th Street, where he lives; he 
had no gun with him that night; that about three weeks: before 
this happened he gave John Logan this gun, as John told him it was 
the one he loaned Guy fifteen dollars on; that he went up j to his 
house and gave Logan the gun and Logan gave it to Miltoii Guv; 

that Guy and Logan to hold the man up and take the keys off 

77 of him; Milton Guy was hold the gun and Logan to drive the 

Cadillac out of the allev; after the shooting he took the 

gun home; that he was arrested in Sunderland, southern iMary¬ 
land, and the reason he went there was because he had heard they 
had arrested John’s wife and his father-in-law and they werfe look¬ 
ing for him; and his reason for going w*as because Joe Riddles had 
a Ford and going down to southern Maryland and asked hirh to go 
along; that he identified the gun as the one he gave to John Logan 
three w*eeks before the shooting and the one gun Logan gaVe him 
on April the 12th. 

Cross-examination by Mr. Collins; 

That the man who was later shot came in a Chevrolet car and 
parked just back from the corner; that he did not know who tl^e man 
was; that when he stopped the fellow in the Essex car he knew 
he was something, but didn’t know what kind of a position he 
held; that in the conversation in the house Guv said that he was a 
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revenue man; that Milton Guy went in the house with Logan to 
get the gun and he was in the alley; that Logan gave him seven dol¬ 
lars for the trip; and over the objection and exception of counsel for 
the defendant Logan, the witness was asked if the smoke screen was 
used before they got to Brooks Court, and he was permitted to say 
that it was, when they hit New York Avenue; that Guy assisted in 
connecting up the smoke screen, and over the objection and exception 
of counsel for defendant Guv witness was permitted to state that 
Guy’s connection with Logan was if he ordered two or three boxes 
of liquor and there would be some over all was stored there; that 
he did not shoot the man, had nothing to shoot him for; that he said 
nothing when Guy remarked, “ We will have to put a gun on 
him that he is known as Johnnie Viking; that on November 12th, 
1929, he was convicted of petty larceny; and February 8, 1923, was 
convicted in Virginia of malicious shooting. 

Bv Mr. Emerson : 

That he does not use cocaine; that he was arrested on Sun- 
78 day after the shooting; that he can't tell exactly how many 

boxes he unloaded in each place; the first place he went he 
unloaded two or three, but it slipped his memory how many they 
put off at Gray’s, but he is positive twenty cases were unloaded at 
Guy’s house; that the statement he made at headquarters that he 
put off six in Gray’s cafe was correct; that he wanted to be straigh¬ 
tened out when asked if he delivered twenty-seven boxes out of 
thirtv-four and there were twentv left that he put in the house of 
Guv's: that when thev got in the allev he knocked on Guv’s house 
and said it was John Logan and then went watching for the law and 
Logan passed the boxes to him and he carried them to Guy, who 
had opened the door; while the smoke screen was being disconnected 
the Chevrolet rolls in the alley and he and John Logan got in the 
taxi and John said vou offer him some monev; that when John and 
he passed the revenue man Guy said, 44 Go ahead, I’m talking busi¬ 
ness with the man ”; that he didn't see Guy offer the revenue man 
anything, but still in the statement he signed at headquarters he 
said, 44 Black goes up and offers the man a nfty-dollar bill to let the 
boys go ”; that he didn't see him offer him a fifty-dollar bill or say 
anything about a fifty-dollar bill to the revenue man; that they all 
went to the house and Logan and Guy got together; that he is posi¬ 
tive that Mrs. Guy said, 44 Here’s fifty-dollars more. Carry 
it back and see if he will take this ”; that did not mention 
that in his statement because he must not have thought of 
it; that he does not know if Logan went in the house with Guy 
because they went around the corner of the house together; that 
after the gun exploded Guy gave it to Logan and Logan gave it 
to witness, who went home; that after the gun exploded and the man 
was shot there wasn’t no more conversation; that he stated in his 
statement at headquarters, 44 Black throws the gun up in his face 
and said Stick ’em up; whilst raising the gun up it went up. Black 
said I didn’t know the trigger was back on this gun and said the 
car is still locked and gives me the gun and said help take off 
the screen. John said, 44 No, you go to Seventh and T Street and 
get the boys and me and Black will take off the screen ”; that 
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79 what he said in his statement was true; that he has |not re¬ 
hearsed his testimony; that he has not talked to anybody 
about what his testimony was going to be here to-day; that he dis¬ 
cussed the facts with his lawyer and he said he was going ion the 
stand; that he put the gun in a trap in his house, a hole in the floor, 
but it wasn't his gun; he had not fired that gun and had not done 
anything to be afraid of as far as the gun was concerned; he ilid not 
hide it, but put it in this particular plac$ and when he was arrested 
told them where it was; that the officers had to go to Maryland in 
order to arrest him; that he had been in Guy’s house before, but 
never noticed if there was piano there; that when he went into Guy’s 
house after Guy came back to where he and Logan were standing 
Guy said, 44 What you all came down to the house for? He see you 
all come in, you know he will raid and take out the liquor ”; did not 
testify to that on yesterday because he was not asked; tha|t after 
they came out and came walking back slowly and Milton Guy 
raised the gun and it went off he gives the gun to Logan and' Logan 
gives it to witness; in his statement at headquarters he stated that 
he, Milton Guy, gave him the gun and that his statement niade at 
headquarters is true; that his statement made yesterday in coiirt that 
Milton Guy gave gun to Logan and Logan gave the gun to him is not 
false and the statement made at headquarters there is a mistake in it; 
that he stated that down there, but maybe they didn’t put it! down; 
that when the gun was handed to him he carried it in his hand all 
the time and put it in the trap when he got home; that a trap is a 
place to hide things, liquor among other things; there weren’t any 
shells in the gun when he got it; that he looked at it when he got 
home; that he was to get seven dollars on this trip from Logan, 
although he testified that he was to receive seven fifty; that he was 
brought back from Maryland, taken to 2512 6th Street, from there to 
headquarters, and from there to No. 4 precinct; that he first knew 
Guy accused him of firing the shot at southern Maryland; thOy told 
him both of them, Guy and Logan, accused him of firing the shot 
and that it was about two hours after this that he made hi^ state¬ 
ment. 


80 By Mr. O’Shea : 

That he was in Brooks Court three times that night and 
in two taxicabs; when they walked out there was a taxicab On New 
Jersey Avenue and John hailed it and the man put them opt after 
they had gone about half a block; that he wants to correct that he 
said he was at 3d and P talking to Milton Guy about a gun; that 
it was at the Jew store they were talking about the gun; that John 
Logan drove to Baltimore and he drove up the alley from John’s 
house; that they did not go to Logan’s house before they Went to 
Brooks Court and Logan was driving the car when they went into 
the court; that when they got to the court they both got out! of the 
car and witness rapped on Guy’s door and Logan circled around; 
that he notified Guy a delivery was to be made and they were putting 
off liquor; that Logan backed the car in the second time and he dia 
not tell the jury yesterday that he backed it in that wjas the 
second time he backed it in when they were putting On the 
smoke screen; that he did not have anything to do with con- 
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necting the smoke screen; was watching for the law; that in 
his statement when he said he was connecting up the smoke screen 
he meant John and Gm^ was connecting that smoke screen; that 
after delivering to the customers the three of them were unloading 
the liquor when the Chevrolet came into the alley; that all the liquor 
w’as off and when the car came in both John and he left Brooks 
Court; that after the man put them out of a taxicab they both came 
back to the alley together; that before he got into the second taxicab 
he had the conversation with Mrs. Guy about the gun on the corner 
of the court, on P Street, by the Jew store; that they happened to 
see her because they walked on up where she was at; that he didn't 
get into the second taxicab until after the man was shot and he had 
the gun with him at that time; that the conversation he had 
SI with Mrs. Guy, Milton Guy, and John Logan about the gun 
at the Jew store; that he did not go back with Guy to help 
him look for the gun; that he did not see them go back and look for 
the gun; that he wants to correct his statement made at headquarters 
where he stated that they went back to the house and looks for the 
pistol; that he says now before the jury that before they saw’ Mrs. 
Guy they did go back to the house and look for the pistol and what he 
said a moment ago is incorrect; that he did not go back with them 
and is just guessing that they looked for it; that he is not guessing 
about whether or not he shot this man; that he testified to-day that 
Guv said to Logan and witness that the revenue man knew’ there 
was liquor in the house and there was nothing to do but for Guy to 
take his pistol and throw’ it on him and take the keys, and that he 
testified vesterdav that the smoke screen and the fact that the man 
would not take anv monev is the reason Guy said he wrould have 
to take his pistol and do as he did; that both of these is correct; 
that he did not tell them at headquarters about Guy figuring if 
there was liquor in his house the revenue man w’ould come in; that 
then and thereupon witness indicated on Government Exhibit Two 
where he was standing when the shot was fired; that both he, John, 
and the car w’as searched that night in Baltimore; that he hid the 
gun that night because he knew’ someone had been shot and he had 
taken the gun before; that he did not say he had taken the gun 
before the shooting, but had the gun in his hands before this oc¬ 
curred about three or four weeks; that his reason for taking the gun 
to 2512 6th Street was because he told him to take it; that he didn’t 
have anything to drink that night; that he put the pistol in this 
trap and put the two boards down; that when the police came the 
trap w’as covered; that he is positive that at the time of the 
82 shooting he did not hear anv of the conversation that took 
place between the revenue officer, Guy and Logan; that he did 
tell the jury yesterday that he heard something about a cigarette, 
but that w’as a considerable time before the shooting, about half an 
hour; that he did hear something said about the cigarette before 
the shooting and was mistaken when he said he didn’t hear some¬ 
thing said; that he saw the revenue man give John a cigarette and 
he saw Milton Guy smoking; that he was not drunk that night; that 
he was at the 44 telegram pole ” about twenty minutes before the 
shooting just standing there and walking up towards the Jew store, 
backwards and forwards; that he was waiting for John Logan; that 
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Logan was not under the lamp-post with the revenue man and Guy, 
but he was under the lamp-post: that he was not under the lamp- 
post, but the telegram post; that he did not use the words lamp-post 
a moment ago; that when he was under the telegram pole for about 
twenty minutes the revenue man was standing underneath tljie lamp- 
post by himself watching the Cadillac; that there came a tirhe when 
Logan and Guy came up to the revenue man under the lamp-post 
and lie left the telegram pole and went over to where the Cadillac 
was: that he doesn’t know whv he walked over to the ear. but it 
wasn’t to shoot this man. 

Redirect examination by Mr. Richardson : 

That when he was arrested in Maryland he told the officers the 
gun was at his house: that when he moved into 2512 6th Street the 
trap already existed there: that he put the gun there because he had 
put it there once before: that they had 34 cases from Baltimore and 
he doesn’t remember the highest number of cases delivered! to anv 
one place. 

By Mr. Emerson : 

That the only thing lie kept in this trap was the gun andj he had 
it in there four or five weeks before. i 

i 

l 

S3 That then and thereupon the defendant Borum, to jfurther 
maintain the issues on his part joined, called one AVilLiam R. 
Blandford, who testified substantially as follows: 

That he knew Agent York and he was about 5 foot 11 B>! inches 
tail, close to 6 feet, and he would judge the defendant Borum to be 
about 5 foot 5: that- then and thereupon the defendant Borum stood 
beside the witness and pointed his finger out straight and leveled 
his arm at him. 

That then and thereupon the defendant Borum closed his lease. 

That then and thereupon the defendant Guy, to maintain th£ issues 
on his part joined, testified on his own behalf substantially as 
follows: 

That he lived at 207 Brooks Court Northwest ; had been a resident 
of the District of Columbia all his life; that he knows John Logan 
and lias known him for eighteen months; that he knew BorunJ about 
two months; that about four-thirty or five o’clock Logan and Borum 
came to his house in a Cadillac car; that Logan entered and Gu!y paid 
him fourteen dollars; Borum was in the alley; that Logan went out 
in the alley and told Borum to stand on the corner; Logan went up 
the alley into the garage: came out of the garage with a can and a 
grass sack; that Logan held it and came down the alley; Logan 
walked to the car and put it on the car; Logan and Borum gbt into 
the car and started out of the alley: that Guy asked what time they 
would be in; Logan said he did not know, that he would get in as 
soon as he could; that Guy staid around his house until about nine- 
thirty, when he and his wife started to fussing; the}" argued until 
about ten, when he went upstairs about ten thirty; his wife put on 
her coat and hat and left; Guy went to bed and to sleep; Guy was 
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awakened about eleven thirty or twelve when someone 

84 that Guy asked who it was he replied “John Guy said al¬ 
right and got up, looked out, and saw John Borum walking 

from Guy’s door to the corner of the alley; Guy got up and put on 
his pants and shoes and sweater; he heard a car come up the alley 
when it was backing up the alley; he looked out the window and 
saw it stop across from his house; he saw Borum running to his 
door; Borum puts some whiskey at Guy’s door; Guy heard a horn 
blow and looked out the window again; he saw a white man blowing 
the horn; Guy asked what was the matter; the white man replied this 
a bootlegger’s car; Guy saw the whiskey sitting at his door; he came 
down, took two cases up the alley and into the garage; another boy 
grabbed the other two cases and followed; Guy returned to his door 
and stood there; the man blowing the horn said come here; Guy, 
Johnny Johnson, and Jeffries Payne walked over and the white man 
asked them to look at the big smoke screen: Guy looked and saw a 
big can across from the driver’s seat: Guv walked away and the 
white man walked down to the corner; the white man said this car 
has run to-night, but it won’t run no more and walked back to the 
car again and started to blowing the horn: the white man returned 

v.." V ' 

to the corner and stood there underneath the lamp post: later a man 
by the name of Burroughs came into the alley; his garage is next to 
Guy’s house; the white man left the corner: Burroughs turned up to 
his garage and the white man walked up to Burroughs, leaving Guy 
on the corner by the T of the alley: Burroughs and the white man 
had a conversation; Burroughs got. back in his car. came out of the 
alley, pulled alongside of Guy, and Guy said to him, I wouldn’t get 
no police if I was you; Burroughs went out the alley to P Street; 
he returned in two or three minutes: passed the white man to the 
garage; the white man went to the garage; had a talk with Bur¬ 
roughs and Burroughs left; George Miles came out of 205 

O C? ' C- 

85 Brooks Court: had a talk with the white man about a smoke 


screen; the latter said it is a penitentiary offense; John Logan 
came down the alley from P Street ; York was on the P Street side of 
the lamp post; Guy was in the middle of the alley between the lamp 
post and the houses, practically in front of York; Logan asked York 
for a cigarette; York went into his pockets to get- one; Logan lit it 
and stood there a minute; Guv said to Logan you better go on about 
your business; Logan went out toward O Street; Borum came down 
the alley to P Street, stopped in front of York, drew a gun out r 
told York not to move and shot him: York fell: Borum ran out the 


alley toward P Street. Guy went to his house and saw Logan come 
up the alley from around O Street ; Logan got in his car and pulled 
away; Guy asked somebody to get the police: there was no one there; 
Guv went to Number Two precinct for the police; Number Two is 
on Fifth Street between M and Riggs, NAY.; at the corner of Fifth 
and N Guy met Officer Norris and told him someone was shot in 
Brooks Court; both returned to Number Two; Norris got in an auto¬ 
mobile and Guy in the patrol; they returned to Brooks Court and 
Guy helped take York to Freedmen’s Hospital; a badge and gun was 
found on York at the hospital; Guy went back to Brooks Court and 
saw Officer Norris, who told him that if Guy knew anything to tell 
him, Norris, and not the headquarter’s man; Officer Sweeney asked 
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Guy who did the shooting; Guy said it was John Viking, tli0 name 
he then knew him by; Guy dressed and went with the police to Lo¬ 
gan's house, 409 First Street; Guy signed a statement; Guy (Slid not 
fire any shot at York and did not help anyone in firing; Guy did not 
offer York $50.00 and Guy did not say there is nothing to do now 
but for me to take my pistol and throw it on him and take the keys 
and drive out of here; Guy did not look for a pistol at hid house 
and did not have a pistol there; he did not talk to his wife about 
a pistol. 

80 Cross-examination by Mr. Collins: 

i Guy made a statement to Lt. Kelly and signed it; th<j? latter 

did not ask him about whiskey being delivered at Guy’s house; Guy 
did not know why he did not tell him; when Guy first talked to Kelly 
he told the latter who the other two men were; Guy did iiot tell 
Norris because he was not asked; thereupon the district attorney 
! asked: “And when he (Norris) so stated on the stand he \yas in¬ 
correct, was he,” and defendant thereupon objected and excepted and 
witness was permitted to answer “ He didn’t ask me.” When Guy 
saw Logan and Boru in about four or five o’clock Guy orderbd one 
i case of whiskey; four cases were put at his door; the fourteen dollars 
paid to Logan by Guy was for witness previously obtained; there¬ 
upon, over the objection and exception of defendant, the Government 
was permitted to inquire as to the last time before that that Logan 
had been to the house of Guy with whiskey and Guy was permitted 
to answer that it was three or four nights before that; when the 
fourteen dollar transaction was had Guy saw a smoke screen brought 
from a garage: Guy said nothing to Lt. Kellv about a can because 
Guy had nothing to do with bringing it out. Whereupon, over the 
objection and exception of the defendants, the Government was per- 
i mitted to inquire of the witness whether Guv had ever seen the can 
in question before the night of the shooting, whereupon Giiy was 
permitted to answer that he saw it in the same place; that!at the 
time of the payment of Guy of fourteen dollars Guy saw Logan put 
on a smoke screen while Borum was standing on the corner; Guy 
heard a conversation the night of the shooting between York and 
Miles; that the reason Guy said in his statement that he did 
87 not hear anyone ask for a cigarette was because Guy was ner- 
i vous and had never been in this kind of trouble before; Guy 

had never been in the street before the horn blew; Guy was in the 
alley about fifteen minutes before he saw Burroughs; at that time 
York was under the lamp post; Guy saw York stop Burroughs!; after 
i York talked to Burroughs, Burroughs came in Guy’s direction and 
Guy told him that if he was Burroughs he would not get the police; 
he did not say this for any harm; Guy did not want Burroughs to get 
i mixed up; Guy did not deny making any such statement to Burroughs 
at headquarters; Guy identified Exhibit Nine, a revolver, as having 
been seen by him when John Logan had it; Logan said he had! had a 
battle in the country; Logan did not leave the gun with Guyj; Guy 
never had the gun or one like it; Logan did not loan Guy any money 
on the gun; he did have a transaction with Logan about a shiny gun; 
that this was about a year ago; Guy did not ask his wife about the 
location of a gun; after ten thirty Guy did not see his wife at all; 
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on November 5, 1924, and on January 24, 1925, and on June 16tli, 
1928, March 2d, 1929. April 2Sth, 1930. Guv was convicted of violating 
the national prohibition act. 

Bv Mr. Richardson: 

That before 11.30 on the night of the eleventh Guy saw Logan and 
Borum about 4.30: whereupon, over the objection and exception of 
the defendants, Logan and Guy, counsel was permitted to ask Guy if 
lie had had previous transactions with Logan and Guy, was permitted 
to answer that Logan had left liquor at Guv's house before when Guy 
bought it: that it was John Borum who came to Guv's door, awakened 
him bv a knock, and said it was John: that Guv was in the allev about 
fifteen minutes before he saw Allies; that when he told Lt. 

88 Kelh* at headquarters in his statement, which was written, that 
a fellow by the name of George Brown came out of 205 Brooks 

Court; that he then had reference to George Miles: whereupon, over 
the objection and exception of the defendant, Guy. counsel was per¬ 
mitted to ask the witness if John Johnson said you jumped on his 
(Burroughs) running board he would be telling an untruth, and wit¬ 
ness was permitted to answer in the affirmative; that Guy saw Logan 

and Borum come into the allev from P Street. Borum was behind 

%» » 

Logan a distance half way down the allev: when Guv first saw Logan 
the latter was not near the T of the allev. but close to P Street. 

That then and thereupon, to further maintain the issues on his 
part joined, the defendant Guy called his wife. Katherine Guy, 
who testified substantially as follows: 

That she was the wife of the defendant Guy; she did not see her 
husband with a pistol or revolver on the night of the shooting and 
there was no pistol in their house at that time: she was not asked 
where a gun was located and she did not tell anyone that a gun 
could be found on the second floor of her home under a carpet or 
under a rug on the night of the shooting. 

Cross-examination bv Mr. Collins : 

mJ 

That she has known the defendant Logan two vears and the de- 
fendant Borum five months; that she left her house on the night of 
the shooting at 10 o'clock; that she started drinking, got a taxi, and 
rode around until about two o'clock, when she went to 419 N Street; 
she did not know what streets she went over; that she rode from 
10.30 p. m. to 2.00 a. m. and paid a fare of 65 cents; she stayed at 
419 N Street about half an hour; that she was not at the store 
around the corner from the alley on the night of the eleventh; 
whereupon, over the objection and exception of the defendants, the 
Government was permitted to ask the witness if her husband 

89 had come around the corner and asked her to tell him where 
the gun was, whether or not the witness would tell him, and 

witness was permitted to answer sure. 

That then and thereupon it was stipulated by counsel for the 
Government and for Logan that the convictions offered against 
Logan were pleas of guilty. 

That then and thereupon both sides rested. 

That then and thereupon the following prayers were offered and 
considered by the court: 
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Defendant Logan's 'prayer No. 1 

The jury are instructed there is not sufficient evidence to vrarrant 
a verdict of first degree murder against the defendant Logaji. 

Denied. Exception.—J. C. A. 

Defendant Logan's prayer No. 2 

The jury are instructed that there is not sufficient evidence to 
warrant a verdict of second degree murder against the defendant 
Logan. 

Denied. Exception.—J. C. A. 

Defendant Logan's prayer No. 3 

i 

The jury are instructed that the law presumes the defendant inno¬ 
cent until proven guilty beyond a reasonable doubt, and if ybu can 
reconcile his innocence upon any reasonable hypothesis you should 
do so and find the defendant Logan not guilty. 

Deny. Logan only excepts.—J. C. A. 

Defendant Logan's prayer - v 6>. J+ 

! 

The court instructs the jury that each of the defendants, Logan. 
Borum & Guy, at the outset of this trial is presumed to be an inno¬ 
cent man. He is not required to prove himself innocent or [to put 
in any evidence at all upon that subject. In considering that testi¬ 
mony in the case you must look at that testimony and view it I in the 
light of the presumption with which the law clothes the defendants, 
that he is innocent, and it is a presumption that abides witjh him 
throughout the trial of the case until the evidence convinces you of 
his guilt beyond all reasonable doubt and to a moral certainty, and 
it is the duty of the jury, if possible, to reconcile the evident with 
this presumption. 

Granted.—J. C. A. 

91 Defendant Log aids prayer No. d 

The court instructs the jury that a reasonable doubt ijs that 
state of the case which, after the comparison and consideration 
of all the evidence, leaves the mind of the jurors in that condition 
that they can not say they feel an abiding conviction, to a;moral 
certainty, of the truth of the charge. The burden of proof is bn the 
Government. All the presumptions of law, independent of evidence, 
are in favor of the innocence of the accused, and every person is pre¬ 
sumed to be innocent until he is proved guilty. If upon such! proof 
there be reasonable doubt remaining, the accused is entitled [to the 
benefit of it by an acquittal, for it is not sufficient to establish a 
probability, though a strong one, arising from the doctrine of 
chances, that the fact charged is more likely to be true than the con¬ 
trary; but the evidence must establish the truth of the charge to a 
reasonable and moral certainty, a certainty that convinces and airects 
the undertsanding, and satifies the reason and judgment. 

Grant.—J. C. A. 

| 
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Defendant Logan's prayer No. 6 

The court instructs the jury that before they can find the defend¬ 
ant guilty they must be satisfied beyond a reasonable doubt of his 
guilt; the circumstances must be such as will lead the guarded dis¬ 
cretion of a reasonable man to the conclusion that the offense has 
been committed and that the evidence must be so cogent as to exclude 
every reasonable hypothesis except that of guilty. If the facts 
shown can be reasonably reconciled with the innocence of the ac¬ 
cused. they are insufficient to sustain conviction. 

Granted.—J. C. A. 

Defendant Logans prayer No. 7 

The jury are instructed that in passing upon the action of the 
accused, the jury should not try him by the light of the after-devel¬ 
oped events, nor hold him to the same cool and correct judgment 
which the} T are able to form. They should judge of his act in 

92 the light of all the facts and circumstances by which he was 
surrounded at the time of this shooting. 

Granted.—J. C. A. 

Defendant Logan's prayer No. S 

The court instructs the jury that every defendant on trial for homi¬ 
cide is to be adjusted according to his own intent, and where he is 
charged with aiding and abetting, assisting a principal, if the facts 
call for it, he is not to be tried solely according to the intent of his 
principal, but is to be tried solely according to intent with which he 
may have participated. 

Granted. 

Defendant Logans prayer No. 0 

Manslaughter is the unlawful killing of a human being without 
malice either expressed or implied, either voluntarily upon sudden 
heat, or involuntarily, but in the commission of some unlawful act. 
And if you find from the evidence beyond a reasonable doubt that 
the defendant did the killing unlawfully and voluntarily, in a sudden 
heat or transport of passion, or involuntarily in the commission of an 
unlawful act and without malice, either actual or implied, then the 
offense would be manslaughter and you should so find him guilty. 

July 13. Denied. Exception. 

Defendant Logan's prayer No. 10 

The jury are instructed that if the killing was done intentionally 
in a sudden passion, engendered by provocation, but that 

93 the provocation was not of that character which the law re¬ 
gards as sufficient to reduce the crime from murder to man¬ 
slaughter, the crime can only be second degree murder. 

Denied as offered. Exception.—J. C. A. 
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Defendant Logan’s prayer No. 10 (as modified') 

The jury are instructed that if the killing was done intentionally 
in a sudden passion, but without deliberation or premeditation, the 
crime would not be murder in the first degree. 

Granted.—J. C. A. 

i 

I 

Defendant Logan's prayer No. 12 

i 

The court instructs the jury that before the defendant Log^n can 
be convicted, the jury must find beyond a reasonable doubt that 
Logan, Guy, and Borum acted together in pursuance of a common 
intent to kill York and in pursuance of a previously formed design 
to kill York in which the minds of all united. 

Deny. Sxception. 

Defendant Logan '* prayer No. 13 

The court instructs the jury that Logan must have known jof the 
unlawful intent of Borum or Guy and must have aided and assisted 
either Borum or Guy in killing York, otherwise Logan should be 
acquitted. 

Deny. Exception. 

Defendant Logan's prayer No. 1J+ 

j The court instructs the jury that before they can convict 

! 94 the defendant Logan, the jury must find beyond a reasonable 

doubt that Logan with either Guv and Borum were acting to- 
gether, each doing some part in the execution of a common purpose 
agreed upon before the fatal shot was fired. 

Granted as modified.—J. C. A. 

j 

Defendant Logan's prayer No. lo 

The court instructs the jury that all persons are principals who 
are guilty of acting together in the commission of an offense. JWhen 
an offense has been actually committed, by one or more persons, the 
true criterion for determining who are principals is: Did the parties 
act together in the commission of an olfense? Was the act done in 
i pursuance of a common intent and in pursuance of a previously 
formed design in which the minds of all united and concerned? If 
so, then the law is that all are alike guilty, provided that the offense 
was actually committed during the existence and in the execu¬ 
tion of the common design and intent of all, and all were actually 
. and bodily present at the time of the commission of the offensb and 
participated therein. Therefore if you believe that Logan wint to 
the place of the homicide for the purpose of procuring his automo¬ 
bile, but had not intent to kill the deceased, or if you believe that 
the defendant Borum or defendant Guy did intend to take the life 
of the deceased, but the defendant Logan had no knowledge thereof, 
i or if you have a reasonable doubt about the latter, you must acquit 
the defendant Logan. 

Deemed. Exception. 
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Defendant Logan's 'prayer No . 10 

The court instructs the jury that before they can find the defend¬ 
ant Logan guiltv of murder in the first decree, thev must 

95 find from the evidence, beyond a reasonable doubt, either: 

1. That he fired the shot which killed York and that it 
was fired with deliberation, premeditation, and malice aforethought, 
or 

2. That he was present, aiding, abetting, encouraging, or inciting 
the man who fired the fatal shot to do so, and that it was fired 
with deliberation, premeditation and malice aforethought, and 
if the jury entertain a reasonable doubt as to whether he fired 
the fatal shot, and as to whether he was aiding, abetting, encourag¬ 
ing or inciting the man who fired the fatal shot to do so, or if they 
entertain a reasonable doubt whether the fatal shot was fired with 
deliberation, premeditation, and malice aforethought, they must find 
a verdict as to Logan of not guilty of murder in the first degree. 

Granted as modified.—J. C. A. Then same thing as to each left. 

Defendant Logan's prayer No. 17 

The court instructs the jury that if a reasonable doubt of any fact 
necessarv to establish the guiltv of the accused be raised bv the evi- 
dence or lack of evidence, the jury must acquit the accused. 

Granted. 

Defendant Logan's prayer No. IS 

The jury are instructed that proof of a conspiracy to or a concert 
of action in transporting liquor or possessing a smoke screen is not 
sufficient to prove a conspiracy to shoot the deceased, York. 

96 But the jury are further instructed that to show a conspiracy 
or a concert of action in the shooting of the said York, that 

the defendant and his codefendants actually participated, aided, 
abetted, or assisted one another in the shooting of the said York. 

And the jury are further instructed that the acts of either the de¬ 
fendant Borum or the defendant Guy in shooting the deceased York, 
if the jury believe that either shot said York, is not in itself and 
standing alone sufficient to show that the defendant Logan acted in 
concert with, aided, abetted, or assisted anyone of his codefendants 
in shooting said York; but the Government must prove beyond a 
reasonable doubt that the defendant Logan agreed with the person 
who shot said York that he. Logan, would take some part in the attack 
upon said York, or the Government must prove beyond a reason¬ 
able doubt that the defendant Logan aided, assisted, or abetted the 
person who shot the said York. 

And the jury are further instructed that before they can convict 
the defendant Logan the jury must be satisfied beyond a reasonable 
doubt that the intent of the person who fired the shot was also the 
intent of the defendant Logan. However, such intent of Logan’s 
codefendant is not to be taken as evidence against Logan unless the 
jury find beyond a reasonable doubt that the defendant Logan by his 
act or word had previously conspired with or acted in accord* and 
concert with his codefendant who fired the shot in such a manner 
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as to make him, Logan, a party to the intent of the one who fired 
the shot at the time the said shot was fired. 

Denied. Exception.—J. C. A. 


97. 98 


Government 'prayer No. One 


The jury are instructed that if they find beyond a reasonable; doubt 
that any one of the defendants, purposely, and of deliberate and pre¬ 
meditated malice, shot at York with the intention of killing him, 
and then and thereby inflicted upon York a wound of whichj York 
died, your verdict should be that such defendant is guilty of nfiirder 
in the first degree. And if the jury further find that any ether or 
others of the defendants was (or were) present at such shooting 
and then and thereby purposely, and of deliberate and premeditated 
malice, intentionally aided or abetted or assisted or incited or con¬ 
nived at such deliberate and premeditated shooting, such otli^r de¬ 
fendant or defendants so aiding, abetting, assisting, inciting, or 
conniving, is (or are) also guilty of murder in the first degree. 

Granted without object.—J. C. A. 

_ 1 

Government prayer No. Two 


The jury is instructed that if the shooting in this case was! done 
in pursuance of an agreement among these three defendants, in 
which they had agreed that they would kill the officer who had Seized 
the automobile with the smoke screen device thereon, and if this 
shooting was done in pursuance of such an agreement among | these 
three defendants, or between any two of them, then it is not neces¬ 
sary for the Government to prove nor for the jury to find who fired 
the shot, because a crime committed by a group of two or mpre in 
pursuance of an agreement that they shall commit a crime makes 
each the agent of the other, and the gun of one is the gun of jail. 

Granted. All except.—J. C. A. 


Government prayer No. Three 


The jury are instructed that the words “reasonable doubt ”!must 
be given their usual or ordinary meaning. The doubt must liot be 
trivial or whimsical, or based on groundless conjecture; but it;must 
be one that arises out of the evidence, or from the lack of evidence, 
and one that appears to you to be reasonable in the case. 

Grant. Logan & Borum except.—J. C. A. 


99 Govemmeixt prayer No. Four 

The jury is instructed that they are the sole judges of the credi¬ 
bility of witnesses who have appeared before you; and you should 
accord to the individual witness, and the testimony given by fjhem, 
that degree of credit and effect which, in your honest judgment, 
you think they ought to have; taking into consideration—insofar as 
you are able so to do, from the manner and appearance of the wit¬ 
ness upon the stand—whether it be frankly and honestly given j also 
what, if any, interest the witness has in the outcome of the case, 
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and whether, on that account, he has colored, in any way, the facts 
related in his testimony; and, again, whether or not there be mani¬ 
fested by any particular witness any bias, prejudice, or feeling for 
or against, and if so, whether or not that colored his testimony one 
way or the other. 

Granted. Borum and Logan except.—J. C. A. 


Government p^'ayer No. Five 

The jury are instructed that if you believe that any witness is 
knowingly and wilfully testifying falsely, as to any fact or facts 
material to the issue on trial, and concerning which he could not 
reasonably be mistaken, you may reject all or any part of the testi¬ 
mony of such witness; that rule of law, however, does not prevent 
you from giving weight to such parts of the testimony of such, a 
witness as you may find to be trustworthy and reliable; thus, you 
may find parts of the testimony to be supported or corroborated by 
other evidence in the case, which you mav believe to be true, and this 
even though you may find other parts of such testimony to be untrue. 

Granted. Borum & Guy except.—J. C. A. 

Government 'prayer No. Six 

The jury are instructed that each of the defendants having taken 
the stand are in the same position in this case as any other witness, 
and the jury are to consider that where a witness has a direct, 
personal interest in the result of a case, the temptation is 
100 strong to color, pervert, or withhold the facts. A deep, per¬ 
sonal interest which he may have in the result of the case 
should be considered by the jury in weighing the evidence, and in 
determining how far, or to what extent, it is worthy of credit. 

Granted. Logan only excepts.—J. C. A. 

Government prayer No. Seven 

The jury are instructed that with reference to the admissions made 
by the defendants in this case of former convictions for crime, that 
that evidence is admitted for the sole purpose of assisting the jury in 
determining how much, if any, credence they shall give to that wit¬ 
ness’s testimony. 

Granted.—J. C. A. Borum only excepts.—J. C. A. 


Government prayer No. Eight 

The jury are instructed that the individual statements made and 
signed by the defendants at headquarters are admissible only as 
against the particular defendant who made the statement, except the 
statement of Guy, which as qualified by Logan is also admissible 
against Logan; that, however, the testimony given by each defendant 
on the stand, if believed either in whole or in part, is admissible as 
against any one or all codefendants thereby affected. 

Granted. All defts. except.—J. C. A. 
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Defendant Guy’s prayer No. 1 

The court instructs the jury that if they believe from the evidence 
in this case that the defendants Borum and Logan were accomplices 
of the defendant Guy, that then they should determine whether |or not 
there is corroborative testimony of the testimony of the witnesses 
Borum and Logan, either or both. 

Granted. 

101 Defendant Guy's prayer No. 2 

The jury is further instructed that the testimony of an accomplice 
should not be taken as the testimony of an ordinary witness, but 
should be received with suspicion and with the very greatest care and 
caution. 

Granted. 

Defendant Guy's prayer No. 3 

The court instructs the jury that the only purposes for whi^h the 
prosecution is allowed to show’ the conviction of a witness is fpr the 
purpose of affecting his credibility as a witness, and that if so shown, 
such fact of conviction can be considered by the jury for that piirpose 
and that purpose alone. 

Withdrawn. 

Defendant Guy's prayer No. i 

i 

The court instructs the jury that mere presence at the scene of the 
commission of a crime, in and of itself, is insufficient upon which to 
base a conviction. 

Granted.—J. C. A. 


Defendant Guy's prayer No. 5 

The court instructs the jury that unless they are satisfied from the 
evidence beyond a reasonable doubt that the defendant Guy advised, 
incited, connived at, or aided and abetted one of his codefendapts in 
the deliberate and premeditated killing of the deceased York, or that 
the defendant Guy, of his own deliberate and premeditated malice, 
killed the deceased, that then their verdict as to the defendant Guy 
should be a verdict of not guilty. 

Withdrawn. 

102 That then and thereupon the defendants noted an exception 
to the refusal of the court to grant each of the prayers so 
refused as aforesaid, and an exception was duly allowed and noted 
upon the minutes of the court. 

That then and thereupon counsel for the defendants, by pjroper 
motion, requested the court to inquire of the jury whether or not 
any of the jurors saw a picture and an article in the preceding day’s 
newspaper, whether or not any of them read the article, and whether 
either had any effect upon any of the jurors; the newspaper con¬ 
tained a picture of deceased York’s home in the northeast section 
of the city, and below that were the following words: 44 The modest 
home of Mrs. Helen York, widow of Lamar Watson York, murdered 
dry agent, the payments on which have been reduced to $13 a month 
by contributions of the public to a fund raised by the Star ”; there 
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followed a picture of the check given to Mrs. York; that the court 
thereupon denied said motion and the defendants excepted thereto. 

That then and thereupon defendants moved the court to direct a 
verdict on each and every count of u not guilty ”; this was denied and 
defendants excepted thereto; thereupon defendants moved the court 
to require the Government to elect upon which count of the indict¬ 
ment it would go to the jury; this the court denied and defendants 
excepted thereto; thereupon"defendants moved the court to instruct 
the jury that it would have to bring in a specific verdict on a particu¬ 
lar count, if a verdict of guilty was arrived at, for the reason that 
the different counts charged the gun to be in the hand different 
persons; this the court denied and defendants excepted thereto. 

That then and thereupon the court charged the jury as follows: 

103 Charge of the Court 

The Court (Mr. Justice Adkins). Now, gentlemen of the jury, 
you have sat here patiently and paid careful attention to all that 
has gone on for the past week, and I want, at the outset, to express 
my appreciation of that. And in a few moments the case will be in 
your hands for your decision. 

Now under our system a court of justice consists of a jury and a 
judge, and each has separate functions. It is the duty of the court 
to decide on questions of law as the case proceeds, and to inform 
you what the law is which is applicable to the particular case. But 
it is your exclusive function to pass on the facts and to bring in a 
verdict upon the evidence which has been submitted to you. The 
court may comment upon the evidence, but it is for you exclusively 
to determine what the evidence means and what the facts are. If 
from any comment I may make you may think that I have any opinion 
one wav or the other, you should disregard that and bring in vour 
own verdict on the evidence as you see it. 

4/ 

Now the charge here in this indictment is that these three de¬ 
fendants, John Logan, John Borum, and Milton Buy, on the 12th 
day of April, last; purposely and of their deliberate and premeditated 
malice did kill and murder one Lamar Watson York, the means 
employed being a pistol. And it is for you to determine whether 
or not any one of these three defendants did commit or has been 
proven to have committed that crime, or any crime which is covered 
by that indictment. That case has been well tried before you. All 
the counsel have handled themselves in a lawver-like wav, and I 

v v 7 

think you may assume that all the light, both in the way of evidence 
and argument, has been given to you. So that it now becomes your 
duty to decide on the questions of fact. 

In the District of Columbia the law is that whoever being of sound 
mind and discretion—and I am giving you now a definition of 
murder in the first degree—whoever, being of sound mind and dis¬ 
cretion, purposely, and of deliberate and premediated malice, kills 
another, is guilty of murder in the first degree. 

104 Now that is the charge which is made in the indictment. 
An indictment for murder in the first degree includes the 

lesser charges of murder in the second degree and of manslaughter. 

Now murder in the second degree is the unlawful killing of another 
with malice aforethought. Malice, you will notice, is an essential 
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element of murder in either degree. The legal meaning of this word 
u malice ” is a condition of mind that prompts a man wilfully to do 
an act injurious to another. It may mean hatred or ill will pn the 
part of one man to another. That is the ordinary meaning of the 
word. But in the legal sense the meaning is not necessarily limited 
to actual hatred or ill will. Any unlawful act done intentionally and 
without legal justification or excuse is said to be done with malice. 
Now you must find that malice then to exist in either degree of 
murder. 

Deliberate and premeditated means that the man must have formed 
the design, that is, premeditated; and then thought of it, tljiat is, 
deliberated over it before he carried out the intent to kill; that is, 
if he did have the intent and carried it into execution. Now }f this 
intent be present and a killing resulted therefrom, it would be 
murder in the first degree. 

If, however, there was not present premeditation and deliberation, 
and not even an intent to kill, but there was the malice aforethought 
in the sense that I have described, that means that it could hav^ been 
thought of suddenly, not thought of beforehand, but suddenly], then 
if a killing resulted therefrom, that would be murder in the second 
degree. 

Now the remaining grade of killing is called manslaughter, and 
that is the unlawful taking of human life, -without malice ojf any 
kind, but without legal justification or excuse. 

Now murder in the first degree requires an actual purpose tp kill, 
while no intention to kill is necessary in murder in the second de¬ 
gree. Malice in a legal sense is necessary in both cases. Tliat is, 
there must be an intentional act done unlawfully and without! legal 
justification or excuse. But in murder in the first degree the 
105 mind of the man committing the act must have premeditated 
and deliberated over the intent to kill, while in murder in the 
second degree the occasion may have arisen suddenly, and it is not 
necessary that there be any legal premeditation or deliberation or 
intent to kill. 

Now the intent to kill may be presumed; that is, it may be presumed 
to be the intention of the man doing an act. If a man shopts at 
another man with a pistol and death results, you may presume j from 
that that he intended to accomplish the killing of the man that he 
shot. 

Now certain prayers have been asked by the parties, and awhile 
many of them have been read to you, I will try to read to you all 
of those which have been allowed. 

The court instructs the jury that each of the defendants, Lpgan, 
Borum and Guy, at the outset of this trial, is presumed to be an 
innocent man. 

That is, the fact that they have been indicted is no evidence. They 
start out with the presumption of innocence. Each defendant starts 
in with the presumption of innocence. He is not required to prove 
himself innocent or to put in any evidence at all on that subject. 
In considering the testimon}' in the case you must look at that testi¬ 
mony and view it in the light of the presumption with which the 
law clothes each defendant, that is, that he is innocent, and if is a 
presumption that abides with him throughout the trial of the case 
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until the evidence convinces you of his guilt beyond all reasonable 
doubt, and to a moral certainty; and it is the duty of the jury, if 
possible, to reconcile the evidence with this presumption. 

The burden of proof is upon the Government. And the proof 
requisite to convict is proof beyond a reasonable doubt. The court 
instructs you that a reasonable doubt is that state of the case which, 
after comparison and consideration of all the evidence, leaves the 
minds of the jurors in that condition that they can not say that they 
feel an abiding conviction, to a moral certainty, of the truth of the 
charge, or such a doubt as in the graver and more important transac¬ 
tions of life would cause a reasonably prudent man to hesitate and 
pause. 

106 The words 44 reasonable doubt ?? must be given their usual 
or ordinary meaning. The doubt must not be trivial or whim¬ 
sical, or based on groundless conjecture; but it must be one that 
arises out of the evidence, or from the lack of evidence, and one that 
appears to you to be reasonable in the case. 

As I say, the burden of proof is on the Government, and all the 
presumptions of law, independent of evidence, are in favor of the 
innocence of the accused. Every person is presumed to be innocent 
until he is proven guilty. If upon such proof there be reasonable 
doubt remaining, the accused is entitled to the benefit of it by an 
acquittal, for it is not sufficient to establish a probability, though a 
strong one, arising from the doctrine of chances, that the fact 
charged is more likely to be true than the contrary; but the evidence 
must establish the truth of the charge to a reasonable and moral 
certainty, a certainty that convinces and directs the understanding, 
and satisfied the reason and judgment. 

Put in a slightly different way by one of the counsel, to find guilty 
bevond a reasonable doubt, the circumstances must be such as will 
lead the guarded discretion of a reasonable man to the conclusion 
that the offense has been committed and that the evidence must be 
so cogent as to exclude every reasonable hypothesis except that of 
guilty. If the facts shown can be reasonably reconciled with the 
innocence of the accused, they are insufficient to sustain conviction. 

Also if a reasonable doubt exists as to any of the facts necessary 
to establish the guilt of the accused, then the jury must acquit. 

I think I have already read the Government's third prayer on that 
subject. 

Now there are certain other instructions dealing with various 
questions which counsel on the different sides think have arisen out 
of this case and the evidence. 

You gentlemen are the sole judges of the credibility of the wit¬ 
nesses; that is, those who have appeared in this case. And you 
should accord to the individual witness, and the testimony given by 
him, that degree of credit and effect which, in your honest 

107 judgment, you think they ought to have; taking into consid¬ 
eration—insofar as you are able to do so, from the manner and 

appearance of the witness upon the stand—whether it be frankly and 
honestly given; also what, if any, interest the witness has in the 
outcome of the case and whether on that account, he has colored, in 
any way, the facts related in his testimony; and, again, whether or 
not there be manifested by any particular witness any bias, preju- 
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dice, or feeling for or against, and, if so, whether or not that colored 
his testimony one way or the other. 

Again, if you believe that any witness was knowingly and wil¬ 
fully falsely testifying as to any fact or facts material to the lissue 
in the case on trial before you, and concerning which he could not 
reasonably be mistaken, you may reject all or any part of the testi¬ 
mony of such witness; but that rule of law does not prevent you 
from giving weight to such parts of the testimony of such witness 
as you may find to be trustworthy and reliable; thus, you may find 
parts of the testimony to be supported or corroborated by othet evi¬ 
dence in the case, which you may believe to be true, and this I even 
though you may find other parts of such testimony to be untrue. 

You are also instructed that each of the defendants, having taken 
the stand, is in the same position in this case as any other witness, 
and you may consider that where a witness has a direct, personal 
interest in the result of a case, the temptation is strong to bolor, 
pervert or withhold the facts. A deep, personal interest which he 
may have in the result of the case should be considered by thq jury 
in weighing the evidence, and in determining how far, or to jwhat 
extent, it is worthy of credit. 

As to the admissions made by the defendants in this case ias to 
former convictions for crime, that evidence has been admitted, as 
you have been told, for the sole purpose of assisting the jury in 
determining how much, if any, credence you should give to the!testi¬ 
mony of the witnesses- 

Now as to the individual statements made and signed by! each 
of the defendants at headquarters, such statement is admissible only 
as against the particular man who made the statement, except 
108 as to the statement of Guy. That statement, as qualified by 
the defendant Logan, is also admissible against Logan. But 
as to the testimony which, each one of these defendants gave on the 
stand, that testimony is admissible as against any one or all bf his 
codefendants who may be affected by that testimony. 

Now if you believe from the evidence in this case that the defend¬ 
ants Borum and Logan were accomplices of the defendant Guy, 
then you should determine whether or not there is corroborative 
evidence of the testimony of the witnesses Borum and Logdn, or 
either or both of them. 

And you are instructed that the testimony of an accomplice should 
not be taken as the testimony of an ordinary witness, but should be 
received with suspicion and with the very greatest care and caution. 

Now while as that prayer is worded it relates to the testijmony 
of Borum and Logan as against Guy, the same rule would ap|)ly to 
each of the defendants; that is, if you find that anyone is the accom¬ 
plice of the other, having found they are accomplices, then this rule 
applies to whichever one you find is or were accomplices. 

Now you are instructed that in passing upon the actions of the 
accused, you should not try them by the light of after-developed 
events, nor hold them to the same cool and correct judgment which 
you are able to form here. You should judge of their acts in the 
light of all the facts and circumstances by which they were sur¬ 
rounded at the time of the shooting. 


i 

i 

I 

I 
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You are also instructed that before the defendants can be con¬ 
victed on circumstantial evidence, the circumstances must be con¬ 
sistent with each other and must tend to prove guilt, and not only 
must be consistent with the hypothesis of defendants 7 guilt, but 
must be inconsistent with every other reasonable hypothesis, includ¬ 
ing the hypothesis of his innocence. 

You are also instructed that if you believe beyond a reasonable 
doubt that the defendant is <ruiltv, but vou have a reasonable 

C—' %/ J V 

doubt as to the degree of his offense, then you should give 

109 him the benefit of that doubt and convict him of a lower 
degree. 

Some evidence has been given of the commission of offenses, of 
transporting intoxicating liquors, and the possession of a car- 
equipped with a smoke screen. That evidence was admissible only 
on the question of motive for committing the offense which is 
charged in the indictment. It is not admissible and should not be 
considered by you in determining the guilt of the accused of the 
homicide which is charged here. 

Now the law does not require that the motive for a crime be 
proved: but it is always proper for the prosecution to give evi¬ 
dence showing a motive, and also for the defendants to give evidence 
showing a lack of motive. 

Now, gentlemen, coming down to the prayers which deal more 
directlv with the definition of the offenses. 

The jury are instructed that if they find beyond a reasonable 
doubt that any one of the defendants, purposely, and of deliberate 
and premeditated malice, shot at York, the deceased, with the inten¬ 
tion of killing him, and then and thereby inflicted upon York a 
wound of which York died, your verdict should be that such de¬ 
fendant is guilty of murder in the first degree. That is, if you find 
a particular defendant purposely and of his deliberate and premedi¬ 
tated malice shot at York with the intention of killing him, then 
that constitutes murder in the first degree, if that shot resulted in the 
death of York. 

Now if the jury further find that any other or others of the 
defendants was or were present at such shooting and then and 
thereby, and of deliberate and premeditated malice, intentionally 
aided or abetted or assisted or incited or connived at such deliberate 
and premeditated shooting, such other defendant or defendants so aid¬ 
ing, abetting, assisting, inciting, or conniving, is or are also guilty 
of murder in the first degree. 

The jury is instructed that if the shooting in this case was done in 
pursuance of an agreement among these three defendants, in which 
they had agreed that they would kill the officer who had 

110 siezed the automobile with the smoke screen device thereon, 
and if this shooting was done in pursuance of such an agree¬ 
ment among these three defendants, or between any two of them, 
then it is not necessary for the Government to prove nor for the 
jury to find who fired the shot, because a crime committed by a group 
of two or more in pursuance of an agreement that they shall commit 
a crime makes each the agent of the other, and the gun of one is the 
gun of all. 
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Now the agreement referred to in what I have just readj to you 
need not be a formal agreement. It is not necessary that it be 
made by any formal words, either written or spoken. It is sufficient 
that the minds of the parties met, and that they had a commbn pur¬ 
pose to do the acts contemplated. 

The mere presence at the scene of the commission of a j crime, 
in and of itself, is insufficient upon which to base a conviction!. That 
is, you must find, in order to hold one as an accessory who did not 
do the shooting, something more than his mere presence, though 
that is a fact which you are to take into consideration. 

Every defendant on trial for homicide is to be adjudged accord- 
ing to his own intent, and where he is charged with aiding and 
abetting, assisting a principal, if the facts call for it, he is | hot to 
be tried solely according to intent with which he may have 
participated. 

Before you can convict the defendant. Logan, the jury mdst find 
beyond a reasonable doubt that Logan, with either Guy or Borum, 
were acting together, each doing some part in the execution of a 
common purpose agreed upon before the fatal shot was fired. 

I will also instruct you that before you can find the defendant 
Logan guilty of murder in the first degree, you must find from the 
evidence beyond a reasonable doubt, either: 

1. That he fired the shot which killed York and that it was fired 
with deliberation, premeditation, and with malice aforethought, 
°r ... j 

111 2. That he was present, aiding, abetting, encouragijng, or 

inciting the man who fired the fatal shot to do so, and that it 
was fired with deliberation, premeditation, and malice aforethought; 
and if the jury entertain a reasonable doubt as to whether hfe tired 
the fatal shot: and as to whether he was aiding, abetting, encour¬ 
aging, or inciting the man who fired the fatal shot to do so^ or if 
they entertain a reasonable doubt whether the fatal shot was fired 
with deliberation, premeditation, and malice aforethought, they must 
find a verdict as to Logan of not guilty of murder in the first degree. 

Now that instruction, which is Logan’s No. 16, is applicable to 
each defendant. You will consider, without mv restating it to vou, 
that before you can find the defendant Guy guilty of murder |in the 
first degree, you must find that he either fired the shot under the 
circumstances which I have stated, or that he was present, aiding, 
abetting, and inciting under the circumstances which I havje just 
stated; and before you can find the defendant Borum guilty of mur¬ 
der in the first degree, you must find that he either fired the shot 
under the circumstances 'which I have stated, or that he was present, 
aiding, abetting, and inciting under the circumstances which I have 
just stated. 

You are also instructed that proof of a conspiracy to transport or 
of a concert of action in transporting liquor or possessing a smoke 
screen is not sufficient to prove a conspiracy to shoot the deceased. 
Such evidence was admitted only for the purpose of showing possible 
motive or reason for the shooting. 
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Now if you find from the evidence that any one of the defendants 
shot the deceased, York, you are instructed that such act of such 
defendant is not in itself sufficient to show that the other two de¬ 
fendants or either of them acted in concert with, aided, abetted, or 
assisted the codefendent who did the shooting of the said York. 

Now, gentlemen, to constitute murder in the first degree, as I 
pointed out a moment ago, it must appear that the man who did the 
shooting had the actual purpose to kill, and that the purpose 

112 or design had been formed or premeditated before and that 
he had deliberated over it. No particular length of time is 

necessary. It is enough if there was an appreciable time to delib¬ 
erate and the man who did the shooting did deliberate. 

Now if you find from this evidence—and I am simply now under¬ 
taking to apply solne of those abstract principles to some of the con¬ 
tentions in this case, but I am not undertaking to state all of them. 
If you find that any of these defendants, or any two of them, had an 
understanding, as 1 stated before, that they would take this Cadillac 
car from the deceased, York, and cover him with a pistol in doing 
that and. if necessary, would kill him, and one of the defendants diil 
point the pistol at York and the shot was fired from that pistol and 
the death of York ensued, then the man who pointed the pistol and 
fired the shot would be guilty of murder in the first degree. That 
is, that his intent to kill may be a conditional intent. If you find 
that any two of these defendants, or the three of them, had that 
understanding, that would be a sufficiently intentional killing. Then 
as to anv other of the defendants, if you find that as to any other of 
the defendants, anv one or both of the other defendants would also 
be guilty of murder in the first degree if he was present at such 
shooting and intentionally aided or abetted or assisted in carrying 
out the crime above mentioned. 

Now if you find that they had an understanding that they were 
to endeavor to take the car away from York and would cover him 
with a pistol in doing that, but that there was no firm or conditional 
intention to kill him, and that one of the defendants did point the 
pistol at York, that would be an act which would have a tendency 
to cause death or great bodily injury, and if the pistol was pointed 
at York and he was shot, then the man who pointed the pistol and 
fired the shot would be guilty of murder in the second degree, even 
though he had no intention to kill. And any one of the other de¬ 
fendants would also be guilty of murder in the second degree if he 
was present at the shooting and intentionally aided and abet- 

113 ted in carrying out the intention which I have just mentioned, 
even though he had no understanding that the pistol would be 

fired. 

As I tried to make plain, if they went in there with the under¬ 
standing that the pistol was to be pointed at the deceased, York, 
but without the definite understanding that he was to be killed, and 
the pistol was poined at York and he was killed, then the guilt would 
be only murder in the second degree, and not murder in the first de¬ 
gree, because the intent to kill is not shown. 
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Now if you find that two or all of the defendants agreed that they 
would use some force on York in order to regain possession bf the 
Cadillac car, but that they were not going to use any pistol or 
dangerous weapon, but were going to rely on their fists or arms, or 
what I might call man power, and if you further find that in harry¬ 
ing out that understanding one of the defendants, without tfie ap¬ 
proval or connivance of either of the other two, did shoot York with 
the pistol, from which he died, then the man who did the shooting 
would be guilty of murder in the second degree, and the : other 
defendants, or defendant, who entered into that understanding and 
effort to take the car without the use of a deadly weapon, woijild be 
guilty only of manslaughter, because their understanding wajs that 
they were to engage, true, in an unlawful act, but not one which 
would be likely to result in death; and if the death did result^ then 
those who did not do the shooting would be guilty only of man¬ 
slaughter. 

Now, gentlemen, of course, it is for you to determine in yout own 
way how you will take up this evidence. It may be well for you, 
I think, to select your foreman and then go about it in some logical 
way. One of the counsel has mentioned a number of facts whijch he 
says are either admitted in the case or about which there is no real 
dispute. It might help you if took up those facts first and decided 
all of the facts which, from your knowledge of the case—and I will 
not undertake to repeat them—which, from your knowledge of the 
case you know have been admitted or are clearly proven. And then 
you might take up the disputed facts, and it might be easier for you 
to pass upon them. 

114 You might find it helpful to start out, after you have con¬ 
sidered the agreed facts, to decide which one of these defend¬ 
ants actually did the shooting, if you find that any one of them did. 
Of course, as I have already told you, if you find that there wajs this 
common understanding and agreement, it is not necessary fof you 
to decide who actually did the shooting. 

You might find it more convenient, in performing your dhties, 
and perhaps more satisfactory, to undertake to decide who did the 
shooting. And if you find that one of these defendants did the 
shooting from which the death of Agent York resulted, then it might 
be helpful to consider the degree of his guilt. And in doing! that 
you might find it helpful to consider the motives; the acts which he 
did before the shooting; the acts which he did at the time of the 
shooting, and his conduct afterwards. j 

Then it might be helpful, after you have decided which one did 
the shooting, and the degree of his guilt, to decide whether Cither 
one or both of the other defendants is guilty of any criminal degree 
of homicide and, if so, of what degree; and in doing that, you might 
consider the same thing; what motive did he have; what did he do 
before and at the time of the shooting, and afterwards. 

Now, gentlemen, of course, I realize that this case is one calling 
for the exercise of your careful, earnest, and deliberate judgment. 
Your office as jurors is both sacred and responsible, and it is your 
sworn duty and solemn obligation to make true deliverance between 
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the Government and these three defendants and to bring in a verdict 
according to the evidence. You have no right to let any sympathy, 
or anything but the applicable law as I have tried to give it to you, 
influence vour verdict. And, of course, as vou know, vour verdict 
should be unanimous. 

Now in this case there are three defendants, and while they are 
jointly indicted, your verdict should be separate as to each. And 
you may find any one of the defendants not guilty. You may find 
any one of the defendants guilty of murder in the first degree. You 
may find any defendant guilty of murder in the second degree. 

115 And as to the defendants who did not do the shooting, vou 
may, under the illustration I gave you a moment ago, find 

any one of these defendants guilty of manslaughter. Since there 
are four counts. I am going to direct vou to bring in a verdict as 
to each defendant on each count. 

The first three counts charge that the pistol was held by a specific 
named defendant. The first count charges that Borum held the 
pistol. The second count charges that Logan held the pistol: the 
third count charges that Guy held the pistol. 

Now if you find that one of these three defendants held the pistol 
and fired the shot and is guilt} 7 of any criminal degree of homicide, 
then you should bring in your verdict of guilty on that particular 
count, as against him. And also as to any of the other defendants, 
if you find that any one who did not fire the shot is guilty of any 
degree of criminal homicide, then vou should bring in vour verdict 
of guilty as against him on the count describing the pistol as being 
held bv the man whom vou finally decide held it. 

If you decide that two or more of them are guilty of anv degree 
of criminal homicide, and do not pass on which one of them held 
the pistol, then vour verdict should be under the fourth count, that 
is, anv verdict of guilty should be under the fourth count. That 
charges that the pistol was held in the hands of one of the three 
defendants, but which one held it being unknown. And then as 
to the other counts the verdict would be not guilty. 

That is, if you find one of the defendants guilty, you pick out the 
count on which he is guilty, and then vou find him not guiltv on the 
other three counts. And so as to the other two defendants. 

Of course, if vou find them all not guiltv, vou will merely say, 
not guiltv. 

Now. gentleman. I think I have covered all instructions. 

Mr. Emerson. I would like, if your honor please, to thank you 
on behalf of myself, representing Guy, for the stenographic copy 

of the record which vou allowed me to use, and also the district 

•> * 

attorney. 

116 Mr. Richardson. The defendant Borum also. 

Mr. O’Shea. I will be the echo in this case, if vour honor 
please. And in accordance with our custom here, I just want to 
renew my objections and exceptions heretofore taken with reference 
to the instructions refused or modified. 
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The Court. You renew the objections and exceptions which you 
have heretofore made? 

Mr. O’Shea. Yes, sir. 

Mr Burnett. In order that we may not be criticized hereafter, 
it is not necessary for us to go over the particular objections? 

The Court. I think what I have stated would cover it. You are 
not taking any new exceptions or objections, but renewing aijl that 
you have made? 

Mr. O’Shea. Yes: that is correct, in accordance with our cpstom 
here. 

The Court. Very well. 

(Thereupon, at 2.55 o'clock p. m., the jury retired to consider 
of their verdict.) 

117 All of which exceptions, as stated in the foregoing bill of 
exceptions, were duly noted by the court at the time thej same 

were severally taken, and said exceptions are signed as the several 
exceptions taken at the trial, this first day of October, 1930,j nunc 
pro tunc. 

Jesse C. Adkins, ! 

A ssociate */ uslice. 
W. H. Collins, 

Asst. TJ. S. A tty. 

William H. Collins, Esq., 

Assistant U. S. Attorney , 

Washington , D. C. 

Please take notice that on the loth day of September, A. I). 1930, 
at ten (10) o’clock a. m., or as soon thereafter as counsel may be 
heard, the proposed bill of exceptions attached to this notice will 
be submitted to the court to be settled. 

James A. O’Shea, 

John H. Bennett, 

Bettram Emerson, Jr., 
Attorneys for Defendants. 

Service of copy acknowledged this 14 day of August, A. D. 1930. 

Leo A. Rover, U. S. Attorney. 

118 (Indorsed:) Crim. No. 49333. United States vs. Milton 
Guy, et al. Bill of exceptions of defendants Logan and Guy. 

119 In the Court of Appeals of the District of Columbia j 


Tiie United States 
vs. 

John Borum, John Logan, and 
Milton Guv, defendants 


> No. 5323 


Adoption of bill of exceptions 


i 

The defendant, John Borum, by his attorney, Peter P. Richard¬ 
son, begs to inform the honorable justices of the Court of Appeals 
of the District of Columbia that the bill of exceptions and the tran- 
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script of record filed in this cause are adopted by him for the same 
purposes for which they were filed for defendants Logan and Guy. 

Peter P. Richardson, 
Counsel for John Borum. 

120 (Indorsed:) No. 5323. L T . S. vs. John Borum, et al., de¬ 
fendants. Adoption of bill of exceptions. Court of Appeals, 
District of Columbia. Filed Nov. 29, 1930. Henry W. Hodges, 
clerk. Peter P. Richardson, 905 You St., NW., Att’y. for John 
Borum. 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 5323. John Borum et al., appellants, vs. United States. Court 
of Appeals, District of Columbia. Filed Nov. 28, 1930. Henry 
W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1031. 


No. 5323. 




JOHN BORUM, JOHN LOGAN AND MILTON GUY, 

APPELLANTS, 

VS. 

UNITED STATES, APPELLEE. | 

i 

l 

i 

APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


Brief of Appellant John Logan. 


STATEMENT OF FACTS. 

The appellants, John Borum, John Logan and Miltbn 
Guy, hereinafter called the defendants, were convicted 
of first degree murder in the Supreme Court of the 
District of Columbia. They were sentenced to be 
electrocuted and now appeal. 

The government offered evidence tending to show 
that the defendant Logan had, at some indefinite time, 
carried a gun in his pocket, (Rec. p. 39); that he had, 
at some time in his life, carried a gun on his person 
other than in his pocket, (Rec. p. 39); that Logan had 
been delivering liquor to the defendant Guy for aboiit 
a year prior to the time of the killing, with which the 
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defendants were charged, (Rec. p. 40); that the arrest 
of Logan for this offense was not the first time he had 
been in the midst of police officers, (Rec. p. 40); that 
Logan had been in a gun battle a good while before this 
shooting, (Rec. p. 30); that Logan and Borum had gone 
to Baltimore, Maryland, about 7 hours before the time 
of the shooting for which they were on trial and there 
had bought and transported liquor, possessed a smoke 
screen, brided a police officer to let them go, then used 
the smoke screen on the way back from Baltimore, 
(Rec. pp. 35, 39-40, 43, 44); that Logan had delivered 
liquor to Guy’s house on occassions previous to the ’ 
night of the shooting, (Rec. p. 50), particularly 3 or 4 
nights prior thereto, (Rec. p. 49); that Guy made his 
living selling whiskey which Borum and Logan brought 
to Guy’s house, (Rec. p. 30). 

The evidence offered by the Government tended 
further to show that the defendants were in an alley 
in the Northwest section of Washington, about mid¬ 
night, April 12, 1930, and that York, the deceased, a 
prohibition agent, took control of the automobile of 
the defendants because of a smoke screen therein and 
was later killed. 

ASSIGNMENTS OF ERROR FOR DEFENDANT 

LOGAN. 

1. The Court erred in allowing the witness Bland- 
ford to state that York was a prohibition agent. 

2. The Court erred in permitting the witness Bland- 
ford to state that York was acting as a prohibition agent 
on April 11, 1930. 

3. The Court erred in permitting the witness Bland- 
ford to state that he identified the body of York to 
Estes. 

4. The Court erred in allowing the witness Estes to 
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state that the body of York was identified to him by 
Blandford and in turn by Estes to MacDonald. 

5. The Court erred in permitting the witness Mac¬ 
Donald to state that the body of York was identified 
to him by Estes. 

6. The Court erred in permitting the witness Miles 
to state a conversation between himself and Ycirk 
prior to the shooting. 

7. The Court erred in permitting the witness Bur¬ 
roughs to state that York showed witness a badge 
and York stated that he, York, was a revenue man. i 

8. The Court erred in allowing the witness Burroughs 
to narrate a conversation between witness and York 
prior to the shooting. 

9. The Court erred in permitting the witness Noitis 
to relate a conversation between witness and the de¬ 
fendant Guy. 

10. The Court erred in permitting the witness Kelly 
to relate a conversation between himself and defendant 
Guy. 

11. The Court erred in admitting in evidence the 
written statements of the defendants. 

12. The Court erred in overruling the motion to 
direct a verdict of not guilty as to the defendants at 
the close of the Government’s case. 

13. The Court erred in permitting the District 
Attorney to ask the defendant Logan whether or not 
Logan had ever carried the gun alleged to have dope 
the shooting of York in his pocket. 

14. The Court erred in permitting the District 
Attorney to inquire of the defendant Logan if he had 
ever carried said gun on his person at any other place 
than in his pocket. 

15. The Court erred in permitting the District 

Attorney to ask the defendant Logan where he had 
been before on the day of the shooting. j . 

1074-H—2 
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16. The Court erred in refusing to withdraw a juror 
and continue the case because of proof of separate and 
distinct crimes against the defendants other than that 
with which they were charged and foreign to the issues 
in this case. 

17. The Court erred in permitting the District 

Attorney to ask the defendant Logan where he had 
been before he went to Corcoran Street. 

18. The Court erred in permitting the District 

Attorney to ask the defendant Logan how long he had 
been going to Guy’s house. 

19. The Court erred in permitting the District Attorney 
to ask the defendant Logan “It wasn’t the first time 
you were in the midst of police officers, was it?” 

20. The Court erred in permitting counsel for the 
defendant Guy to ask Logan whether Guy kept the 
smoke screen. 

The Court erred in allowing the defendant Borum 
to state that he and Logan went to load liquor. 

22. The Court erred in permitting the District 

Attorney to ask defendant Guy when Logan had last 

been to Guy’s house before the day of shooting with 

whiskey. 

^ • 

23. The Court erred in permitting the District 
Attorney to ask the defendant Guy whether Guy had 
ever seen the can in question before the night of the 
shooting. 

24. The Court erred in permitting counsel for de¬ 
fendant Borum to ask Guy if he had had previous trans¬ 
actions with the defendant Logan and in permitting 
the defendant Guy to answer that Logan had left 
liquor at Guy’s house before when Guy bought it. 

25. The Court erred in permitting the defendant 
Borum’s counsel to ask Guy “If John Johnson said you 
jumped on his (Burroughs) running board, he would be 
telling an untruth.” 


26. The Court erred in permitting the District 
Attorney to ask Katherine Guy “If her husband had 
come around the corner and asked her to tell him where 
the gun was wdiether or not witness would tell it.”! 

27. The Court erred in refusing Logan prayer nuriiber 

1 . 


28. The Court erred in refusing Logan prayer number 

2 . j 

29. The Court erred in refusing Logan prayer number 

3 - 

30. The Court erred in refusing Logan prayer number 

7. | 

31. The Court erred in refusing Logan prayer number 

9. I 

32. The Court erred in refusing Logan prayer number 

10 . | 

33. The Court erred in refusing Logan prayer number 

12. I 

34. The Court erred in refusing Logan prayer number 

13. | 

35. The Court erred in refusing Logan prayer number 

15. ! 

36. The Court erred in refusing Logan prayer number 

17. 

37. The Court erred in refusing Logan prayer number 

18 . j 

38. The Court erred in granting Government prayer 
number 2. 

i 

39. The Court erred in granting Government prayer 
number 3. 

40. The Court erred in granting Government prayer 
number 4. 

41. The Court erred in granting Government praiyer 
number 5. 

42. The Court erred in granting Government prajyer 
number 6. 
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43. The Court erred in granting Government prayer 
number 8. 

44. The Court erred in refusing to inquire of the 
jurors whether or not they had seen a picture and article 
in a newspaper about the York home. 

45. The Court erred in refusing to direct a verdict of 
not guilty on all the evidence. 

46. The Court erred in refusing to require the Govern¬ 
ment to elect upon which count the Government would 
go to the jury. 

47. The Court erred in refusing to instruct the jury 
that the jury Would have to bring in a specific verdict on 
a particular count. 

4S. The Court erred in refusing to instruct the jury 
as requested in Logan prayers numbered 1, 2, 3, 7, 9, 
10, 12, 13, 15, 17, 18. 

49. The Court erred in instructing the jury as re¬ 
quested in Government’s prayers numbered 2, 3, 4, 5, 
6, and 8. 

50. The Court erred in overruling the motion for 
a new trial. 

51. The Court erred in sentencing and passing judg¬ 
ment on the defendants. 

The Government then argued and the court charged 
the jury that proof of the above facts showed that the 
defendant had a motive for the killing of York, provided 
the jury believed those facts existed, and, that if the jury 
believed that such facts and such motive existed, 
then the defendants were guilty of acting and combining 
together to kill the deceased. 

The facts of the case are not more fully set forth 
because they could but be either an accusation of guilt 
or an argument to establish the innocence of the de¬ 
fendants, accordingly as they came from the pen of the 
prosecutor or the attorneys for the defendants. With 
this, this Court is not concerned. So much of the 
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facts as have been cited clearly show that the defendants 
were not accorded and did not receive a fair a{nd 
impartial trial. 




ARGUMENT. 

i 

i 

Over the objection and exception of the defendants bn 
each of 17 separate occasions, the trial court permitted 
evidence of separate and distinct offenses to go before 
the jury. ’ j 

1. The confession of Guy: At 5 p. m.—7 hours befdre 

the killing—Guy ordered some whiskey from 
Logan and Borum. (Rec. p. 26.) 

2. Logan had the gun “a right good while ago,” 

in “a battle down in the country.” (Rec. p. 36.) 

3. Guy made his living by selling whiskey delivered 

to him by Logan and Borum. 

4. The confession of Logan: “Well, I sell liqubr 

sometimes.” (Rec. p. 33.) 

5. The confession of Borum: “We goes to Balti¬ 

more” in the evening before the death of York 
and were stopped by the police for having I a 
smoke screen; whereupon we bribed the police 
officers and they let us go. (Rec. p. 35.) 

6. Borum and Logan loaded 34 boxes of liquor in 

Baltimore, came to Washington and delivered 
it to their customers; they were chased arid 
then used a smoke screen. (Rec. p. 35.) Tips 
occurred before Borum and Logan even neared 
the alley where York was shot. 

7. Logan was made to answer whether or not he 

had EVER carried a gun in his pocket. (Rec. p. 39|.) 

8. Logan was made to answer whether or not he 

had ever carried a gun on his person other than 
in his pocket. (Rec. p. 39.) 

9. Logan was made to say where he had been before 

the shooting. (Rec. pp. 39-40.) 

10. Logan was made to answer that he and Borum 
had delivered whiskey before the shooting; 
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that he and Borum had been to Baltimore where 
they bought a load of liquor and bribed a 
police officer. (Rec. pp. 39-40.) 

11. Logan was required, by the court, to state that 

he had been delivering whiskey to Guy for about 
a year prior to the shooting and that the trip to 
Baltimore was the second one made by Logan 
and Borum. (Rec. p. 40.) 

12. Logan was asked by the prosecutor: “It wasn’t 

the first time you were in the midst of police 
officers, was it?” (Rec. p. 40.) 

13. Borum was required by the court to say that he 

and Logan went to Baltimore to load liquor. 
(Rec. p. 42.) Borum then stated the details 
of the Baltimore affair, the liquor deal, the 
bribery, the use of the smoke screen and the 
delivery of the liquor in Washington. (Rec. p. 
43.) 

14. Borum was required by the court to answer that 

he and Logan had used a smoke screen on New 
York Avenue before they came to the scene of 
the shooting. (Rec. p. 44.) 

15. Guy was made to answer that Logan had delivered 

liquor to his house 3 or 4 nights before the night 
of the shooting. (Rec. p. 49.) 

16. Guy was made to answer that he had seen the 

smoke screen before the night of the shooting 
at the same place. (Rec. p. 49.) 

17. Guy was made to answer that Logan had left 

liquor at Guy’s house on previous occasions, 
when Guy bought the same. (Rec. p. 50.) 


In Crawford vs. U. S. — App. D. C. —, 58 W. L. R. 
492, this court reversed the lower court for the admis¬ 
sion of proof in respect of a trip to Maryland for the 
purpose of hi-jacking, when the defendant was charged 
with the offense of murder. The court said, p. 493: 

“We now come to the consideration of the 
error assigned on the admission of proof in 
respect of the trip into Maryland for the purpose 
of hijacking. This objection does not go to the 
rule of law” which forbids the admission of evidence 
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of prior crime against a defendant, for the reason 
that no crime was committed in Maryland. 
While concededly the defendants went there 
with the' intention of committing a criminal 
. offense, the opportunity was not afforded, and 
no offense was committed. The error in the 
admission of this evidence consists in placing 
the reputation of the defendant in issue on ja 
matter not related to the commission of the 
crime of which defendant was convicted. In \ a 
criminal trial, no one can place the reputation 
of a defendant in issue but the defendant him¬ 
self. | 

“That the evidence here admitted was most 
prejudicial and damaging, there can be do 
doubt.” 

In Robinson vs. U. S.,57 App.D. C., 143, the defendant 
was charged with robbery. The government was allowed 
to prove that defendant had been keeping a house Of 
prostitution for six months prior to the offense. This 
was admitted “for the single purpose of explaining tljie 
presence of the witness Davis in the house of the defend¬ 
ant Sylvia Robinson at the time of the commission pf 
the alleged offense charged in the indictment.” 

The court said, (p. 144): 

“We think it was error for the trial court to 
permit the witness Davis to tell the jury that 
the defendant, with the assistance of witness, 
had been engaged in keeping a house of prostitu¬ 
tion during the six months preceding the time 
of the alleged robbery. That fact simply re¬ 
flected upon the defendant’s character, which 
had not been put in issue. It did not tend to 
prove the crime charged, nor to connect the 
defendant with it if committed; nor did it have 
any possible connection with the charge of 
robbery, which was then on trial. 

Billings vs. U. S., 42 App. D. C. 413; 

Ambrose vs. U. , 45S. App. D. C. 112; 


i 

i 
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Ellis vs. D. C., 45 App. D. C. 384; 

Boyd vs. U. S., 142 U. S. 450, 12 S. C. 292, 35, 
L. Ed. 1077; 

Bishop’s New Cr. Proc. (2d. Ed.) Sec. 1120.” 

See also: Hatchett vs. U. S., 54 App. D. C. 43. 

Bishop’s New Cr. Proc. (2d. Ed.) Sec. 1120, cited in 
the Robinson case, supra: 

“By Fundamental Doctrine,—the State cannot 
prove against a defendant any crime not alleged, 
either as foundation for a separate punishment, 
or as aiding the proofs that he is guilty of the 
one charged, even though he has put his character 
in issue.” 

The court in the present case in charging the jury as 
to proof of separate and distinct offenses said, (Rec. 

p. 62): 

“Some evidence has been given of the com¬ 
mission of offenses of transporting intoxicating 
liquors, and the possession of a car equipped 
with a smoke screen. That evidence was admis¬ 
sible only on the question of motive for com¬ 
mitting the offense w'hich is charged in the 
indictment. It is not admissible and should not 
be considered by you in determining the guilt of 
the accused of the homicide w’hich is charged 
here.” 

Again: (Rec. p. 63): 

“You are also instructed that proof of a con¬ 
spiracy to transport or of a concert of action in 
transporting liquor or possessing a smoke screen 
us not sufficient to prove a conspiracy to shoot 
the deceased. Such evidence was admitted only 
for the purpose of showing possible motive or 
reason for the shooting.” 

It is the merest guesswork to infer that the defendants 
entertained the motive to commit this particular murder 
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for the period of one year; moreover, such an inference 
is too uncertain to be permissible. 

P. vs. Van Aken, 217 N. Y. 532, 541,112 N. E. 3$0. 

i 

i 

In Dobbs vs. St., 14S Md. 34, (129 Atl. 275), the 
appellant and several others were convicted of murder. 
The District Attorney with the approval of the cotirt 
and over the repeated objections of the appellant 
(opinion p. 49) was allowed, repeatedly, to prpve 
separate and distinct offenses, on the theory of showing 
a motive for the murder. Although this case was heird 
by 3 judges, WITHOUT A JURY, it was reversed, 
because of the repreated violation of the rule of law 
above stated. (Pp. 46, 49, 50, of the opinion.) 

In reversing the case of Com. vs. Haines, 257 Pa. St. 
289, (101 Atl. 641), the court established the rule jof 
law for this class of case to be, (p. 294): 

“We think it was reversible error to permit the 
witness to testify to the occurrences at Seyler’s 
store, and that, therefore, the second assignment 
must be sustained. It was distinctly stated by 
counsel for the Commonwealth that the evidence 
was offered for the purpose of showing that the 
witness and the defendant were, about the tiihe 
Haines was killed, associated together in the 
commission of other crimes. The testimony 
failed to establish that they had been associated 
in the commission of any other offense when the 
alleged offense of statutory burglary was com¬ 
mitted, or that the burglary was, proximately pr 
remotely, connected with the crime laid in the 
indictment, or w^as one of a series of mutually 
dependent crimes connected with and resulting pr 
terminating in the murder of Haines. These requi¬ 
sites for the admission of proof of collateral crimps 
are entirely wanting in this record. The Common¬ 
wealth made no attempt to show, nor did lit 
appear by proof in the case, that the alleged 
burglary was other than an independent offense 


i 
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participated in by the parties, having no con¬ 
nection whatever with the crime charged in the 
indictment against the defendant. The two 
offenses are dissimilar in kind and purpose and 
could not have been laid in the same indictment. 
It was proper for the Commonwealth to show 
the extent of the prior intimacy and association 
between Mottorn and the defendant and whether 
or not it was criminal, but the evidence in the case 
fails entirely to show any prior criminal concert 
of action between them which, in the remotest 
degree, could have any bearing on the issue in 
the present case. The evidence, as well as the 
offer of counsel made in the presence of the jury, 
was clearly prejudicial to the defendant, as the 
jury might readily conclude that if the defendant 
had recently been associated with Mottorn in 
the commission of another crime, it was a logical 
presumption, under the circumstances, that he 
was not ignorant of Mottorn’s last offense.” 

Continuing, p. 295: 

. . To make one criminal act evidence 

of another, some connection must exist between 
them; that connection must be traced in the 
general design, purpose or plan of the defendant, 
or it may be shown by such circumstances of 
identification, as necessarily tends to establish 
that the person who committed one must have 
been guilty of the other. The collateral or 
extraneous offense must form a link in the chain 
of circumstances or proofs relied upon for con¬ 
viction; as an isolated or disconnected fact it is 
of no consequence; a defendant cannot be con¬ 
victed of the offense charged simply because he is 
guilty of another offense'.” 

In Bird vs. U. S., 180 U. S. 356, 360, proof of prior 
conduct at a time more than one month before the 
murder was held to be too remote to show motive. 

See also: P. vs. King, 276 Ill. 138, 149, 150, 151, 114 
N. E. 601. 


In Hall vs. U. S., (C. C. A.) 235 Fed. 869, the court! 
held that a criminal assault committed nearly three! 
years prior to that for which the defendant was tried was 
too remote to be admissible although the former incident] 
was the same kind of assault as that for which the de-i 
fendant was on trial. The court said, p. 871: 

. . The law, in presuming the defendant] 

innocent until his guilt of the offense charged is 
proved, will not allow the government to prove 
evidence of defendant’s bad or immoral character 
until defendant has put his character in issue by 
evidence in his behalf. It is true that the court 
instructed the jury that testimony of an assault 
upon the Geis child was limited in its applicat 
bility, and that defendant could only be convicted 
of the assault described in the indictment; but 
we think that the error in admitting the evidence 
was too serious to be avoided by the instruction.’!’ 

I 

j 

In the case of P. vs. Zackowitz, 172 N. E. 466, (254 
N. Y. 192), the defendant was charged with murdet. 
The court said, p. 467: 

. . Almost at the opening of the triail 

the people began the endeavor to load the 
defendant down with the burden of evil character^. 
He was to be put before the jury as a man df 
murderous disposition. To that end they werb 
allowed to prove that at the time of the encounter 
and at that of his arrest he had in his apartment, 
kept there in a radio box, three pistols and a tear 
gas gun. There was no claim that he had brought 
these weapons out at the time of the affray, np 
claim that with any of them he had discharged 
the fatal shot. He could not have done so, for 
they were all of different caliber. The end to 
be served by laying the weapons before the juiiy 
was something very different. The end was to 
bring persuasion that here was a man of vicious 
and dangerous propensities, who because of those 
propensities was more likely to kill with deliberate 
and premeditated design than a man of irre- 
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proachable life and amiable manners. . . . 

ownership of the weapons, if it has any relevance 
at all, has relevance only as indicating a general 
disposition to make of use of them thereafter, 
and a general disposition to make use of them 
thereafter is without relevance except as indicat¬ 
ing a “desperate type of criminal,” a criminal 
affected with a murderous propensity.” 

The court in reversing the case on these grounds said 
further, p. 469: 

“. . . He (the defendant) was made to 

answer the charge, pervasive and poisonous even 
if insidious and covert, that he was a man of 
murderous heart, of criminal disposition.” 

The court then stated that such facts could not be 
brought out from the defendant on cross-examination 
even for the purpose of attacking his credibility and 
that such error could not be cured by the instruction of 
the court. 

See also: Pittman vs. U. S. (C. C. A) 42 F. (2d) 793, 
798 (13, 14), 799. 

In Wireman vs. Com., 203 Ky. 57, 261 S. W. 862, the 
defendant was convicted of murder. The court reversed 
the case for the reason that it was shown by a witness 
and by cross-exaimination of the defendant that on his 
w'ay to the place where the homicide occurred, defendant 
sold and delivered to purchasers thereof 3 quarts of 
liquor. The court, in speaking of this testimony, said, 

p. 62: 

“. . . From no conceivable standpoint 

could this evidence have served any legitimate 
purpose in this case, as it did not serve to connect 
the appellant with the commission of the crime, 
was not needed to identify him as the guilty 
party nor did it in any way conduce to show his 
motive therefor. 
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Watson vs. Comlth., 132 Ky. 46; j 

Romes vs. Comlth., 164 Ky. 334; 

Herring vs. Comlth., 200 Ky. 304; 

Partin & Allen vs. Comlth., 197 Ky. 840. 

It follows from what has been said that the 
admission by the court of the evidence in ques¬ 
tion was reversible error.” 

Proof of a sale of liquor 6 months prior to burglary 
and theft of liquor was held to be reversible error. 

P. vs. Deitz, 214 N. Y. S. 517, 519, 216 App. 

D. W. 23. ! 

i 

In Johnson vs. Com., 217 Ky. 565 (290 S. W. 325) 
the defendant was convicted of murder committed 
while resisting arrest for unlawfully riding on a trhin 
without paying fare. Evidence of a crime committed 
the preceding year was admitted to show that the 
motive for the homicide was to resist arrest for the 
first crime. The lower court charged the jury that 
the first offense was admissible only for the purpose!of 
showing motive. In reversing the case, the Supreme 
Court said, p. 568: 

“. . . However, the other crimes should be 

so connected in point of time or the circumstances 
should be such that it could be reasonably pre¬ 
sumed that the crime for which the accused 
is being tried grew out of and resulted asj a 
consequence of the crime sought to be proven.’’ 


Citing: 

Romes vs. Com., 164 Ky. 334, 175 S. W. 669 ; 
Thomas vs. Com., 1S5 Ky. 226, 214 S. W. 929. 

See also: P. vs. McDowell, 284 Ill. 504, 510. ' 

That the confessions were admissions against interest 
does not make the entire confession admissible. Those 



16 


parts of the confession relating to other offenses should 
not have been admitted. 

P. vs. Steinkraus, 291 Ill. 2S3, 292, 126 N. E. 202. 


Neither denial bv the defendant that he had ever 

%/ 

been “in the midst of police officers” or in trouble 
before, nor evidence of the defendants’ association with 
others who were criminals was admissible. The evidence 
as to either was reversible error. 

St. vs. Stockton, — Minn. —, 233 N. W. 307, 308; 
St. vs. Hersom, — N. PI. —, 152, Atl. 276, 277-8. 

EXAMINATION OF WITNESSES. 

The court permitted counsel for the defendant Borum 
to ask the defendant Guy: 

“If John Johnson said you jumped on his 
(Burroughs) running board he would be telling 
an untruth?” (Rec. p. 50.) 

In H. Curjel & Co. vs. Hallett Mfg. Co., 198 Ala. 
609, (73 So. 938) the court said, p. 620, (17): 

“It is not proper form in the examination of a 
witness to ask him “what he would say” with 
regard to a certain statement made by another 
witness in the case. He should be interrogated 
as to the fact itself, and not be requested to 
comment on the statement. The question to the 
witness Cur j el was properly excluded.” 

The District Attorney in this case was permitted by 
the court to ask the wife of defendant, Guv: 

“If her husband (Guy) had come around the 
corner and asked her to tell him where the gun 
w r as, whether or not the witness would tell him?” 
(Rec. p. 50.) 
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Clearly this is an argumentative question, calling! for 
a conclusion by the witness as to what she would l^ave 

i 

said. It could but prejudice the defendants, as it was 
not evidence as to any fact or event even remotely Con¬ 
nected with the guilt or innocence of the defendants. 

THE REFUSAL OF DEFENDANT LOGAN’S I 

PRAYERS. | 

Denial of Prayer No. 3 (Rec. p. 51) was error. 

j 

Snyder vs. St., 59 Ind. 105, 111-112; 

McCoy vs. P., 175 Ill. 224, 233, 51 N. E. 777;J 
S. vs. Jackson, 129 N. C. 558, 559, 40 S. E. 41 j; 

P. vs. Fitzgerald, 138 Cal. 39, 45-46, 70 Rac. 

1014, 1017; | 

Allen vs. S., 70 Ark. 337, 339, 68 S. W. 28, 29, 30, 
Musser vs. St., 157 Ind. 423, 443, 61 N. E. 1, 8l 

Refusal of Prayers numbered 12, 13, and 15 (Rec.i p. 
53) was error. 

Liner vs. St., 124 Ala. 1, 4, 7, 27 So. 438; j 
St. vs. Thornhill, 177 Mo. 691, 695, 76 S. W. 948, 
949; | 

Serrato vs. St. 74 Tex. Cr. R. 413, 430, 431, 1;71 
S. W. 1133; j 

i 

Prayer No. 15 was taken from Bass vs. St., 59 Tex. 
Cr. R. 186, 192-194, 127 S. W. 1020. I 

The court erred in refusing to charge as requested iin 
Prayer No. 18 (Rec. p. 54). j 

Evans vs. St., 109 Ala., 11, 15 (30), 22, 19 So. 535, 
536; j 

Yasser vs. St., 75 Ark. 373, 380, 87 S. W. 635; 
St. vs. Maloy, 44 Iowa 104, 113 (V). 


I 

i 
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The court erred in charging the jury (Rec. p. 62) that: 

“Now if the jury further find that any other 
or others of the defendants was or were present 
at such shooting and then and thereby, and of 
deliberate and premeditated malice, intention¬ 
ally aided or abetted or assisted or incited or con- 

V 

nived at such deliberate and premeditated shoot¬ 
ing, such other defendant or defendants so aiding, 
abetting, assisting, inciting or conniving, is or 
are also guilty of murder in the first degree.” 

The court there failed to charge that the act of the 
accessory must have been done PURPOSELY before he 
could be convicted. 

The court also failed to charge on the question of 
"purposely’ 7 at Rec. 64 (112), second paragraph. 

NEWSPAPER ARTICLE. 

The court, at every recess instructed the jury "to 
refrain from reading anything about the case in the 
newspapers.” (Rec. p. 38.) Before the case was given 
to the jury, counsel for the defendants requested the 
court to inquire of the jury whether or not any of the 
jurors had read and seen an article and picture in the 
preceding day’s paper. The picture of the deceased 
York’s home was shown and the article accompanying 
the picture showed that the deceased’s family had been 
the recipient of money obtained from public collection J 
etc. This, the court refused to inquire into and the 
defendants excepted. (Rec. pp. 57-58.) 

Appellants are aware of the case of McHenry vs. 
U. S., 51 App. D. C. 119, which held that there was no 
error in such an action of the low^er court. However, 
when the McHenry case was argued the case of Mattox 
vs. U. S., 146 U. S. 140, 150, was not called to the atten¬ 
tion of the court. 


19 


i 

l 
! 

In King vs. U. S. (C. C. A.), 25 F. (2d) 242, the 
defendant did not properly call the attention of the 
court to a similar act of the trial court. However, thb 
court said, p. 244: 

“. . . If properly called to the attention 

of the court, denied by the court, and exception 
to such ruling duly reserved, such action might 
very properly constitute error. 

U. S. vs. Marrin, 159 F. 767 (D. C. Pa.); j 
Mattox vs. U. S., 146 U. S. 140,150,13 S. Ct. 50' 
36 L. Ed. 917; j 

Harrison vs. U. S. 200 F. 662, (C. C. A.).” | 

| 

CONCLUSION. | 

i 

Saving to himself all of the exceptions by him reserved; 
the appellant Logan respectfully submits that this case 
should be reversed and remanded. 

JAMES A. O’SHEA, ! 

JOHN H. BURNETT, I 

ALFRED GOLDSTEIN, j 

Attorneys for Appellant Logan. ; 
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OF THE DISTRICT OF COLUMBIA. 
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April Term, 1931 


No. 5323 


JOHN BORUM, JOHN LOGAN AND MILTON GUY, 

APPELLANTS, 

vs. 

UNITED STATES, APPELLEE. ! 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLU3IBIA. 


Supplemental Brief of Appellant, John Logan* 


Submitted in accordance with the order of the 
Court of Appeals of June 6th, 1931, as follows: 

It appearing from the record in this case that 
the Defendants, and each of them, were severally 
acquitted of the charge of murder under the first 
three counts of the indictment and found guilty 
under the fourth count, a question arises as to 
wdiether or not the verdict is so inconsistent as 
to be insufficient to support the Judgment 
entered thereon, and as this question was not 
noticed in the briefs or argued at the hearing^ 
It is ordered that the cause be set down for 
reargument on the first day of the next October 

20S-I—1 
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Term of this Court on that point alone, and that 
counsel be permitted to file such additional 
briefs in the case as they may deem advisable. 

STATEMENT OF THE CASE 

The appellants were charged with murder in an indict¬ 
ment of four counts. Each count charged all three with 
murder; the counts differed only as to which defendant 
held the gun and who fired the fatal shot. 

The first count charged that the principal was Borum; 
the second count charged it was Logan; the third count 
charged it was Guy; and the fourth charged it was one 
of the defendants whose name was unknown to the 
grand jury. 

Every witness testified that there was but one shot 
fired. The homicide charged in each count was the same. 

The appellants were individually and collectively 
acquitted on the first three counts and all were con¬ 
victed upon the fourth. 

All of the evidence offered in the Court below was 
admitted to support each count of the indictment. At 
the conclusion of the evidence appellants “moved the 
Court to require the Government to elect upon which 
count of the indictment it would go to the jury; this 
the Court denied and defendants excepted thereto; 
thereupon defendants moved the court to instruct the 
jury that it would have to bring in a specific verdict on a 
particular count, if a verdict of guilty was arrived at, 
for the reason that the different counts charged the gun 
to be in the hand of different persons; this the Court 
denied and defendants excepted thereto.” (R. 58.) 

This action of the Court was assigned as error (R. 
11) and was submitted to this Court as such (Logan 
brief, 19). 

The lower Court instructed the jury that the evidence 
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adduced before them could support any count of jthe 
indictment (R. 66). 

The evidence did not support the fourth count. There 
was a fatal variance. The evidence was as follows: 

All of the witnesses testified that only one shot Was 
fired. | 

GEORGE MILES. Milton Guy did not shoot 
York. A tall man and a short man came toward 
the place where witness and Guy were talking 
to York. The short man shot York (R. 19, 20). 
Borum was 5 feet, 5 inches. (R. 47.) Logan was 
over 6 feet tall. The tall man asked for a cigarejtte 
(R. 20). That was Logan. (R. 37, 39, 48.) j 

JOHN LOGAN. Borum shot York (R. 32, 39). 

MILTON GUY. Borum shot York (R. 27, 48). 

JOHN BORUM was the only witness to say 
that Guy shot York. (R. 36, 43.) 

No witness said Logan fired a shot. 

There were no other eye witnesses. 

i 

i 

The appellants asked for a directed verdict of pot 
guilty on the fourth count and this the Court denied 
and appellants excepted. (R. 58.) This was assigned 
as error (R. 11) and was submitted to this Court as sudh. 
Logan Brief, 19.) | 

The conviction of the appellants on the fourth coupt 
was not supported by the evidence and is so inconsistent 
with and contradictory to the verdict of “not guilty” 
on the first three counts that no valid judgment can be 
entered thereon. 


i 

i 

i 

i 
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ARGUMENT 

Variance 

II Hale’s Pleas 181: 

“An indictment of murder cujusdam ignoti is 
good, and so for stealing of the goods cujusdam 
ignoti, Plo. Com. So b, Partridge’s Case, 1 Mar. 
Dij. 99 a. so of an assault in quendam ignotum, 
and if he be acquitted or convicted, and be after¬ 
wards indicted for an assault or murder of such a 
man by name, he may plead the former convic¬ 
tion or acquittal, and aver it to be the same 
person. 11 Eliz. Dy. 285 A.” 

The same rule was laid down by the late Chief Justice 
Taft in U. S. vs. Riley, 74 Fed. 210, 212. 

. . Tf it appear in proof, however, that 

the persons referred to as unknown were actually 
known to the grand jury, then there is a fatal 
variance.’ 

Guthrie vs. St. 16 Neb 667, 670, 21 N. W. 455; 

Com. vs. Gallagher, 126 Mass. 54 ; 

Com vs. Hill, 11 Cush. 137; 

Rex vs. Bush, Russ & R. 372; 

Whart. Cr. PL Prac. Sec. 113.” 

To the same effect: 

U. S. vs. Rhodes, 212 Fed. 513, 517; 

P. vs. Hunt, 251 Ill. 446, 450-1, 96 N. E. 220; 

Williams vs. St., 69 Tex. Cr. Rep. 163, 164-5, 
153 S. W. 1136; 

Com vs. Blood, 70 Mass. 31, 33; 

Sault vs. P. 3 Colo. App. 502, 504; 

Oxier vs. U. S. 38 S. W. 331, 332, 1 Ind. T. 85; 

2 East P. C., C. 16, Sec. 88, p. 651; 

Rex vs. Walker, 3 Campb. 264; 

Rex vs. Robinson, Holt. N. P. C. 595. 

In Smith vs. State, 142 Ala. 14, (39 So. 142), the de¬ 
fendant was indicted for murder. There were 3 counts 


o 


I 

I 

i 


in the indictment, the first charged a killing by hitting 
with a hatchet, the second by striking with a hatcliet, 
the third count alleged that the killing was done wfith 
some blunt instrument to the grand jurors unknown. 
The defendant requested an instruction that if the jpry 
believed from the evidence that the grand jury which 
found the indictment knew the means or instrument 
producing death, the petit jury could not find the de¬ 
fendant guilty (opinion p. 19). The Court held, p. !28, 
that such instruction should have been given if the 3rd 
count had been the only count in the indictment. 

George Miles and the Police Officers who had the con¬ 
fessions were witnesses before the grand jury (R. 4). I 

i 

i 

Inconsistent Verdict 

i 

i 

In the case of Fulton vs. U. S. 45 App. D. C. 27, the 
indictment was in four counts; there was an abandonment 
of the second and fourth counts, charging larceny after 
trust and the jury convicted Fulton on the first 4 n d 
third counts, charging embezzlement. 

The first count charged the embezzlement of $659124 
of the money of one Smith. The third count charged 
the embezzlement of the same sum of money of the 
property of Smith and sixteen other persons named. 

In the Fulton case (opinion p. 40), as in the present 
case (R. 66), it was “fully understood and conceded/’ 
“that the offense with which Fulton is charged represents 
one transaction.” Of this situation, the Court at p&ge 
41 of the Fulton opinion said: 

“. . . If this money belonged to Smith in¬ 

dividually, it could not have belonged to him dnd 
the other persons named. And yet the jury has 
found that it could and did. The court propdrly 
told the jury that the offense charged represented 
a single transaction, but the verdict of the jury 
convicts defendant of two. The government 


i 

i 

i 
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contends, first, that because a portion of the sum 
named in the indictment belonged to Smith and 
the remainder to the other persons named, de¬ 
fendant was rightfully convicted under both 
counts. There were seventeen persons, including 
Smith, 1 in whom ownership was alleged. There¬ 
fore, under the government’s contention, de¬ 
fendant might have been convicted under seven¬ 
teen counts, instead of two. This contention 
cannot be upheld. The indictment charged the 
embezzlement of a lump sum, and the proposition 
is too plain to admit of argument that if the jury 
had found that this sum belonged to Smith, such a 
finding negatived the possibility of ownership in 
anyone else. On the other hand, a finding that it 
belonged to Smith and the other persons named 
in the third count of the indictment negatived 
the averment in the first count that it belonged 
to Smith alone. 7 ’ 


See also: 

Davis vs. U. S. 37 App. D. C. 126, 133; 

Com vs. Haskins 128 Mass. 60, 61 which is 
followed in Fulton vs. U. S. 45 App. D. C. 27, 42; 

P. vs. Koehn, 207 Cal. 605, 611, 279 Pac. 646, 
649; 

Tobin vs. People, 104 Ill. 565, 567. 

In Speiller vs. U. S. (C. C. A. 3rd Cir.) 31 Fed. (2d) 
682, the indictment contained 3 counts. The first and 
second counts charged the same crime, to wit, causing 
the transportation of Marie Hudkinson from Philadelphia 
to Havre de Grace, Maryland, for the purpose of pros¬ 
titution, etc. The third count charged that the de- 
fendant persuaded and enticed Marie Hudkinson to go 
from Philadelphia to Havre de Grace for the purpose of 
prostitution. 

The jury returned a verdict of guilty on the first count 
of the indictment and not guilty on the second count. 
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The third count was withdrawn from consideration! of 
the jury. j 

The lower court in that case charged that the jury 
could acquit or convict on both counts or could convict 
on one and acquit on the other. 

That court at p. 684 of the opinion, said: 

“In the instant case, the verdict of guilty Ion 
the first count is not based on other evidence 
than that on which the jury found the defendant 
not guilty on the second count. The government 
relied upon the same facts to support a conviction 
in both counts. In the second count, the jury 
said, in substance, that these alleged facts are 
not true; they have no legal existence. Where 
there is an acquittal on one count of an 'ndictmept 
and a conviction on another count, charging the 
same crime, the verdict of conviction will not be 
allowed to stand unless supported by evidence 
other than that on which the acquittal was 
based. Peru vs. U. S. 4 F. (2d) 881, (C. C. A. 8); 
Murphy vs. U. S. 18 F (2d) 509 (C. C. A. $); 
Boyle vs. U. S. 22 F (2d) 547 (C. C. A. 8). We are 
aware that the Circuit Court of Appeals for the 
Second Circuit has taken a different view in the 
cases of Steckler vs. U. S. 7 F (2d) 59, and Seiden 
vs. U. S. 16 F (2d) 197. The Seventh and Sixth 
Circuit Courts of Appeal in the cases of Carrignan 
vs. U. S. 290 F. 189 and Gozner vs. U. S. 9 F. 
(2d) 603, agree with the Second Circuit, but with 
great respect we are constrained to differ with 
them. When the liberty of a citizen is at stake, 
a jury will not be permitted to make a plaything 
of a verdict and blow hot and cold at the same 
time.’ 7 

! 

To the same effect: 

John Hohenadel Brewery Co. vs. U. S. (C. C. A. 
3) 295 F. 489, 490-1. 

In P. vs. Haupt, 224, N. Y. S. 163, (221 App. Div. 
485), the defendant w^as tried on an indictment of twio 


i 

i 

i 
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counts, the first charging him with the crime of burglary 
in the third degree, and the second count charging an 
attempt at grand larceny in the first degree. 

The jury acquitted on the first count and convicted on 
the second. The jury was instructed that they could 
acquit or convict on either count. The evidence to 
support both counts was the same. The case was 
reversed, the bourt saying, p. 165, of the opinion: 

“(3) On the face of this record the verdicts 

are entirelv inconsistent. There is no reasonable 
«/ 

basis for sustaining the verdict of attempted 
grand larceny. It is possible proof may be 
supplied on another trial. The judgment ap¬ 
pealed from should be reversed on the law and 
the facts and a new trial granted.” 

In State vs. Headrick, 179 Mo. 300, the indictment 
was in two counts. The first charged that the defendant 
with a deadly weapon, to wit, a knife, wilfully stabbed 
struck, cut, penetrated, bruised and wounded the com¬ 
plainant with the intent to kill and murder him. The 
second count charged that the defendant, with a deadly 
weapon, to wit, with a knife, cut and disabled the right 
hand and arm of the complainant with intent to murder 
him. 

The defendant was acquitted on the first count and 
convicted on the second. The court, at p. 307, of the 
opinion said: 

“The question confronting us in this cause, 
which overshadows all others, involves the cor¬ 
rectness of the verdict as returned upon the two 
counts in the indictment. 

“Can both these findings, as made by the jury 
in the verdict, stand, or did the acquittal of the 
defendant of the charge as contained in the first 
count, operate as a bar to his conviction in the 
second count? This is the vital question pre¬ 
sented and its solution, maintaining the con- 
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tention of the appellant, ends this case arid 
renders it unnecessary to pass upon the oth^r 
assigned errors complained of. 

“We have reached the conclusion that the 
acquittal of the defendant upon the first count of 
the indictment operates as a bar to his con¬ 
victions upon the second court.” 

I 

Continuing p. 313: 

. . If defendant had been charged in 

separate indictments, in one as charged in trie 
first count, in the other as contained in the 
second, and first tried and acquitted of the charge 
in the first indictment, would it be seriously con¬ 
tended that, if called upon to answer the charge 
contained in the subsequent indictment, including 
the same wounds inflicted by the same weapon, 
and the same intent, he could not plead in bar his 
acquittal upon the first indictment? We think 
not. There is no sound legal reason why the same 
principle should not be applicable where the charges 
are made in separate counts of the indictment. 

“. . . This judgment is reversed and the 

defendant is discriarged.” 

| 

If the verdict had been a general verdict of “guilty qf 
manslaughter,” separate judgments, to run consecu¬ 
tively, could not have been entered because the four 
counts were based on one and the same transaction. 

Henry vs. U. S. 49 App. D. C. 207, 2101 (followed 
in State vs. Toombs, (Tex. 1930), 34 S. W. (2d) 
61, 65. 

Ballerini vs. Aderholt (C. C. A. 5), 44 F. (2d) 
352, distinguishing Solomon vs. U. S. 58 App. 
D. C. 182. 

i 

I 

I 

Consequently, a verdict of not guilty on the first three 
counts will preclude a judgment on the fourth count, 
because the appellants have been found not guilty of the 
same offense of which they have been convicted. 

Salon t*. St. 70 Fla. 622, 627-8, 70 So. 603;! 
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Had the appellants been tried on the first three counts 
and acquitted, they could not have been subsequently 
prosecuted on an indictment containing the fourth 
count of this indictment. 

In State vs. Wiseback, 139 Mo. 214, (40 S. W. 941), 
the defendant was first tried and acquitted of the 
larceny of a horse the indictment charging the owner¬ 
ship of the hotse to have been in John W. Hayes. The 
acquittal was the result of the failure of the State to 
prove the ownership as laid. The defendant was indicted 
a second time for larceny of the same horse, the indict¬ 
ment charging the ownership of the horse to have been 
in some part to the grand jury unknown. Before second 
trial defendant filed his plea in bar, which the court 
overruled. Defendant was convicted and appealed. 
The Supreme Court of Missouri reversed the judgment 
and ordered the defendant discharged. The Court said, 
p. 217: 

“When the jury was charged with the deliver¬ 
ance of the defendant, that is, when they were 
impanelled and sworn, the indictment being 
sufficient and the Court possessed of jurisdiction, 
then his jeopardy began. Cooley, Const. Lim. 
(6th Ed.) 399 and cases cited. 

“And the status of the case was not unfavorably 
altered for defendant by reason of the fact that 
the second indictment charged that the owner of 
the horse was to the grand jurors unknown, nor 
because Hayes, the owner of the horse, was un¬ 
avoidably absent from the first trial.” 

In P. vs. Copeland, 46 S. C. 13, (23 S. E. 980), where 
arson was charged in 2 different indictments, the first 
indictment charged the property belonged to one 
person; on this defendant was acquitted. The second 
indictment, to which defendant pleaded autre fois acquit, 
charged that the same property belonged to another 
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person. It was held that defendant was improperly 
tried a second time and defendant was discharged. 

See also: Hurst vs. St. 11 Ga. App. 754, 76 
S. E. 78. | 

In Carlile vs. St. 97 Tex. Cr. R. 477, (262 S. W. 489),- 
defendants were indicted and acquitted of robbery; the 
property taken was described as 200 pesos in Mexican 

* i 

money. They were tried a second time and convicted 
of the same robbery upon an indictment describing the 
property as 20 pieces of gold, each of the value of $4.60. 
The Court of Criminal Appeals reversed the lower courtj. 

Upon the law and the evidence, this case must be 
reversed. 

Respectfully submitted, 

JAMES A. O’SHEA, I 

JOHN BURNETT, ! 

ALFRED GOLDSTEIN, j 
Attorneys for Appellant , Logarii 
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STATEMENT OF FACTS 

i 

The appellant, Milton W. Guy, adopts the statement 
of facts filed in this case on behalf of his co-defendhnt, 
John Logan. i 

i 
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ASSIGNMENT OF ERRORS AND ARGUMENT 


Insofar as the points of law of this case are con¬ 
cerned the appellant, Milton W. Guy, adopts the brief 
filed on behalf of the Appellant, John Logan. 


Bertrand Emerson, Jr., 

Attorney for Appellant, 
Milton W. Guy. 
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In the Court of Appeals of the District of 

Columbia 


J anuary Term,, 1931 


No. 5323 

John Borum, John Logan, and Milton Guy,. 

appellants 

v. 

United States, appellee 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF FOR APPELLEE 

I 

! 

STATEMENT OF FACTS 

This is an appeal from the sentence impose^ 
upon the conviction of the appellants under ah 
indictment charging murder in the first degree. 

The evidence produced established that one Lef 
mar Watson York, a Federal Prohibition Agent r 
on the late night of April 11th or the early morn¬ 
ing of April 12th, 1930, followed a liquor-laden 
Cadillac automobile into an alley known as Brooks 
Court; that on his arrival in the alley, shortly after 

49515—31 (1) 
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the arrival therein of the Cadillac, his examination 
disclosed the car to be equipped with a device de¬ 
signed to cause the emission of a dense mass of 
smoke, which device is familiarly referred to as a 
smoke-screen device; that as of the time York ar¬ 
rived at the Cadillac the liquor which was in it 
had been retnoved into the house of Guv, one of 
the appellants; that the car, when it came into the 
alley, was occupied by the appellants Logan and 
Borum. 

The proof further demonstrated that the agent, 
having noted the special equipment of the car, pro¬ 
ceeded to blow the horn for some time in an 
endeavor to attract police assistance; that during 
this time the three appellants conferred on ways 
and means to prevent the seizure of the Cadillac by 
the agent; that in the first instance it was agreed 
amongst them that an attempt be made to bribe the 
agent to release the car, and appellant Guy was des¬ 
ignated to approach the agent for this purpose; that 
Guy did approach the agent and offered him money 
to release the car, but was flatly refused; that Guy 
left the agent and again conferred with Logan and 
Borum, who in the meantime had been remaining 
in the background, and he advised the other two ap¬ 
pellants of the agent’s refusal to take money, and 
that it was then agreed amongst them that the only 
thing to do to prevent the seizure of the car was 
to put the gun on the agent. 

The evidence then established that after arrange¬ 
ments were made about a gun, the appellant Guy 
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returned to the agent and engaged with others in 
conversation with the agent, and asked him for a 
cigarette, which was given to him, and shortly there¬ 
after Logan and Borum approached and, with Guy 
and others present, Logan asked the agent for p 
cigarette, and as York was about to get it, he was 
shot through the mouth by either Guy or Borum, 
dying instantly. 

The proof also showed that while the agent was 
attempting to attract help, a man by the name of 
Burroughs, who rented a garage in the alley, came 
into the court in his machine and w^as accosted by 
the agent and asked to get the police; that the map 
replied that he would, and as he started to drive out 
of the alley, presumably for that purpose, he was 
approached by appellant, Guy, who jumped on thb 
running board and admonished this man not to get 
the police. j 

The testimony also showed that immediately foL 
lowing the shooting, Logan and Borum fled, and 
Guy went to a policeman and announced that ther6 
had been a man shot in the alley, and when asked 
who did the shooting replied that he did not know j 
that later on, after being arrested, on further quesf 
tioning, he told the police who the other two men 
were. 

ARGUMENT 

The appellants have designated fifty-one (51} 
assignments of error, but have not seen fit to dis T 
cuss a great many of them in the brief. The ap4 
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pellee will discuss those assignments treated in 
appellants’ brief in the same order followed by 
appellants. 

TESTIMONY OF OTHEE OFFENSES 

Errors are assigned because in the first instance 
the Court admitted statements made and signed by 
appellants following their arrest, and which state¬ 
ments contained details given by the appellants of 
events leading up to the killing. 

Errors are claimed because the Court permitted 
the respective defendants, when on the stand and 
in most instances in response to their own counsel, 
to detail evidence of the events leading up to the 
killing and substantially as was done in their 
statements. 

This evidence in its two phases was admissible 
for the following reasons: 

1. To prove the identity of the appellants as the 

killers of Agent York. 

2. To prove a common interest in the car and 

smoke-screen apparatus attached thereto. 

3. To prove motive for the killing. 

4. To prove concert of action. 

The cases of Crawford v. U. S., 58 W. L. R. 492, 
and Robinson v. U. S., 57 App. D. C. 143, cited by 
appellants, do not in anywise conflict with the 
trial justice’s ruling in this case. The above rea¬ 
sons for such testimony being admitted in thi& 
case did not exist in the two cases cited. 
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i 
i 

i 

i 

In this case the picture is presented of one de¬ 
fendant (Guy) employing the ruse in the first' in¬ 
stance of informing the police of the killing but 
disclaiming any knowledge of the identity of the 
killers or the reasons for the killing, and in the 
second instance informing the police that Logan 
and Borum w T ere the ones that committed the crime, 
but still declaring himself (Guy) to be innocent of 
any participation in the crime. Then, after the 
arrest of Logan and Borum, the evidence discloses 
their telling conflicting stories, and one of them, 
Borum, stating that Guy was the one that did the 

i 

killing. Then there were the conflicting stories 
told by each appellant following arrest as to the 
ownership of the gun which had killed Agent York. 

i 

The Court will bear in mind that this evidence 
came into this ease originally, not by independent 
testimony from any witness, but from the mouths of 
the defendants through the medium of their state¬ 
ments made following their arrest. It will be noted 
in the records, Pages 25-38, wherein the statements 
made by the appellants are set forth, that these 
men were very properly asked by the police to “go 
ahead and tell about it in your own way” and the 
appellants then told long stories in their own way, 
without any suggestions being made. 

The attention of the Court is also directed to the 
testimony of Logan, beginning at Page 38 of the 
record; the testimony of Borum, beginning at Page 
42 of the record; and the testimony of Guy, begin- 
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ning at Page 47 of the record. It will be noted that 
all appellants, under questioning of their respective 
counsel, testified as to practically everything con¬ 
tained in the statements made to the police, and it 
will also be noted that the extent of the direct ex¬ 
amination of these defendants was exceedingly 
broad. 

See— 

Powers v. U. S., 223 U. S. 303. 

Schwartz v. TJ. S., 54 W. L. R. 101. 

Eagles et at. v. TJ. S., 58 App. D. C. 122-125, de¬ 
cided by this Court, is the case which appellee sub¬ 
mits covers the law for this group of assignments 
of error. 

In that case, where evidence of a like character 
and for similar reasons was admitted, this Court, 
in approving the action of the trial court, amongst 
other things, said: 

Appellants charge that the testimony re¬ 
lating to prior crimes went into unneces¬ 
sary details, and thereby tended to inflame 
the prejudice of the jury against them. We 
think the record does not sustain this charge. 
Moreover, “where the question relates to the 
tendency of certain testimony to throw light 
upon a particular fact or to explain conduct 
of a particular person, there is a certain dis¬ 
cretion on the part of the trial judge, which 
a court of errors will not interfere with, "un¬ 
less it manifestly appears that the testimony 
has no legitimate bearing upon the question 
at issue and is calculated to prejudice the 
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j 
j 

accused in the minds of the jury.” Moore v. 
U. S., 150 U. S., 57, 60; 14 S. Ct. 26,37 L. Ed. 
996. | 

Attention is also called to the trial justice’s 
charge, Page 62 of the record, wherein the jury 
was instructed as follows: 

Some evidence has been given of the com¬ 
mission of offenses of transporting intoxi¬ 
cating liquor and the possession of a oar 
equipped with a smoke screen. That evi¬ 
dence was admissible only on the question of 
motive for committing the offense which is 
charged in the indictment. It is not ad¬ 
missible and should not be considered by you 
in determining the guilt of the accused of 
the homicide which is charged here. 

As to the other cases cited by appellants on tliis 
subject matter, it is respectfully submitted that 
they have no applicability here because in every 
instance there is utter lack of reason for the proof 
that exists in this case. j 

See also— 

Moore v. Z7. S., 150 U. S. 57. I 

Bird v. U. S., 180 U. S. 356. j 

McHenry v. U. S., 51 App. D. C. 119J 
Ryan v. U. S., 26 App. D. C. 74. j 

Funk v. U . S., 16 App. D. C. 476. 

EXAMINATION- OF WITNESSES 

It is urged that the court erred in permitting 
counsel for Borum, while cross-examining defend¬ 
ant Guy, to ask the following question: 

i 

i 

I 

I 
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If John Johnson said you jumped on his 
(Burroughs’s) running board, he would be 
telling an untruth? (R. 50.) 

Appellee Respectfully suggests that if the ques¬ 
tion asked by one of the appellant’s counsel was not 
exactly proper, it has no basis as an assignment of 
error because there is an utter lack of showing that 
either the question or the answer in anywise 
brought prejudice to any of the appellants before 
the jury, and no authorities need be cited on that 
phase. 

The appellants next complain of error in that 
the prosecutor was permitted to ask the wife of 
one of the appellants the question: 

If your husband had come around the 
corner and asked you where the gun was, 
would you now tell the jury? 

In this connection it is to be remembered that the 
facts contained in this question had already come 
into evidence as facts in appellant Borum’s written 
statement and also in his oral testimony on the 
stand. 

When Mrs. Guy testified as she did that no such 
incident had occurred, she was occupying the posi¬ 
tion of a witness whose credibility was before the 
jury. Her quick reply to that question was, 
“Sure.” 

Does this Court believe she would tell? Does 
this Court believe that the jury believed that she 
would so tell? Is not it apparent that this ques¬ 
tion, which was not hypothetical or conjectural but 
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based on facts already in evidence, tended strongly 
to test and did test the credibility of the witness, 
which is always proper for the enlightenment of 
the jury, which is burdened with ascertaining the 
truth? That this question did assist the jury in 
properly accrediting the testimony of this witness is 
most apparent, and the right to properly test the 
credibility of any witness needs no citation |of 
authorities. 

REFUSAL OF PRAYERS 

i 

There was no error in refusing Logan’s prayer 
No. 3 (R. 51), because the principle aimed at 

j 

therein is amply covered in Logan’s prayers Nos. 14, 
5, and 6 and also in the court’s charge (R. 60), and 
to have granted prayer No. 3 would have amounted 
to nothing more than repetition. 

The court did not err in refusing Logan’s prayers 
Nos. 12,13,15, and 18, because they do not properly 
state the law. The court granted Government 
prayers Nos. 1 and 2 (R. 55), dealing with the sub¬ 
ject matter of Logan’s prayers Nos. 12, 13, and 15, 
and in its charge (R. 62 and 63) fully and correctly 
stated the law for the jury. 

Appellants take one portion of the court’s charge, 
on Page 62 of the record, and complain that tlje 
court did not tell the jury that the act of the acces¬ 
sory must be purposely. On Page 59 of the record 
is to be found the court’s statement that “Now, 
murder in the first degree requires an actual pur¬ 
pose to kill.” Moreover, Government prayer No. 1 
(R. 55), granted by the court and announced to 

i 
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the jury as law in the case, told the jury that be¬ 
fore the one doing the shooting could be guilty of 
first-degree murder it must appear, amongst other 
things, that he shot purposely, and, further, that 
an accessory, if they found one or more, amongst 
other things, must have acted purposely. 

NEWSPAPER ARTICLE 

The court acted properly in refusing to inter¬ 
rogate the jurors as to whether they had read the 
newspaper article which is summarized at Page 57 
of the record. 

This Court’s attention is first directed to the trial 
justice’s admonition, given at each recess of the 
case, and which appears at Page 38 of the record. 
It will be noted that in addition to warning the 
jurors not to discuss the case amongst themselves 
or with anyone else, they were specifically directed 
not to read anything in the papers with reference 
to the case. 

This Court, in McHenry v. TJ. S., 51 App. D. C. 
122, referring to a similar situation, said: 

The mere opportunity to see it raises no 
presumption that it was seen. 

The article in this case, even if it had been read, 
was not of such a nature as would even tend to 
prejudice any of the defendants. It was simply 
the announcement of the fact that a sum of money 
had been raised which would tend to relieve the 
financial stress of Mrs. York, which had developed 
as the result of her husband being killed. The* 


picture was of the home, and neither in the entire 
article nor in the picture was there any mention 
of the trial or of any of the defendants. 

The cases cited in appellants’ brief on this sub¬ 
ject do not in any wise change the ruling of this 
Court in the McHenry case, because the articles in 

i 

those cases were of an entirely dilferent nature and 
were calculated on their face to create prejudice. 

i 

ALLEGED MISCOKDTJCT OF JUROR 

| 

It is submitted that on the face of the George J. 
Sanderson affidavit, assuming it to be true for tpe 

i 

purposes of this discussion, no prejudicial conduct 

i 

is shown on the part of the juror. 

It was the contention of the Government at the 

I 

time the motion was argued, and is now, that th[e 
Sanderson affidavit discloses no prejudicial con¬ 
duct; nevertheless, affidavits of the juror and his 
wife were filed and read as follows: 


AFFIDAVIT OF JUROR OTTO A. SCHOEPS 


District of Columbia, ss : \ 

Otto A. Schoeps, being first duly sworp, 
upon oath deposes and says: 

That he is a resident of the District of 
Columbia and a citizen of the United Statep 
and has been a greater portion of the time 
since 1906; that he is thirty-eight years old 
and was born in Germany and came to this 

i 

country in 1905, first locating in Maine, later 
coming to Washington, D. C., in 1906; that 
he is employed at the present time and has 
been for the last six years in the capacity of 
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Head Decorator for Gude Brothers Company, 
Florists, in this city; that he also worked 
for Gude Brothers Company at a previous 
time in a similar capacity; that prior to his 
employment by Gude Brothers Company he 
was employed for twelve years in the ca¬ 
pacity of Decorator for J. H. Small and 
Sons, Florists; that he has read the affidavit 
subscribed to by one George J. Sanderson 
and states that in so far as the affidavit de¬ 
tails alleged conversations with him in con¬ 
nection with the case of United States v. 
John Borum et ah, it is absolutely untrue; 
that on Saturday, July 12th, he closed the 
shop of Gude Brothers, at 1212 F Street 
Northwest, in this city, some time after five 
o’clock and then proceeded to the Peoples 
Drug Store on F Street to purchase some 
cigars; that after the purchase he called a 
cab, which he believes was a City Cab, and 
directed the driver to drive him to Owens 
Street and Trinidad Avenue Northeast; that 
he left the cab at the aforementioned point 
and proceeded to his house, a few doors from 
the corner; that when he arrived in his house 
it was shortly after six o’clock, because Amos 
and Andy were on the radio; that before call¬ 
ing the cab he did not go to any store after 
leaving the florist shop, other than the one 
previously indicated; that he does not know 
who the cab driver was that took him to his 
home; that it is his practice to use cabs very 
often both morning and night since the re¬ 
duction in rates; that on the occasion of his 
trip on Saturday night from F Street to his 
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i 

i 
I 

i 
i 
i 

home he did not have any conversation with 
the driver about the case of United States v* 
John Borum et al or any other subject; that 
he specifically denies that after entering the 
cab he said to the cab driver, “What do you 
think is going to be the outcome of the cage 
of the three colored fellows held for the death 
of the prohibition agent ?” that he specifically 
denies that the cab driver, whoever he may 
have been, replied thereto, “In my opinion, I 
think they are going to hold them for that’1; 
that he specifically denies that he said to thp 
cab driver, or anybody else, “You never can 
tell what these juries are going to do in thesfe 
cases”; that he specifically denies that the 
cab driver further said to him, “I was on the 
jury in March myself and you can’t tell just 
what a jury is going to do”; that he specifi¬ 
cally denies that he stated to the taxicab 
driver or to anybody else, “It’s going to be 
hard to identify the slayer, three men being 
implicated”; that he specifically denies that 
the cab driver, whoever he was, said to him, 
“That has been my opinion all the time, but 
I think the Government is going to be severe 
in this case, to make an example of them”|; 
that he specifically denies that he stated to 
the cab driver, whoever he was, “Well, I 
don’t know what they will do”; that in addi¬ 
tion to specifically denying the aforemen¬ 
tioned conversations, he denies positively 
that he had any conversation of any kind 
with any taxicab driver other than to direct 
him where to drive to and where to stop atj; 
that at no time during the trial did he have 

i 

i 

| 

i 


I 
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any conversation with anybody about the 
trial because he followed and obeyed instruc¬ 
tions of the court, given on the first day of 
the trial; that the verdict in which he joined 
with his fellow jurors in so far as he is con¬ 
cerned, was a decision made by him exclu¬ 
sively and entirely on the evidence presented 
at the trial. 

Otto Schoeps. 

Subscribed and sworn to before me this 
2st day of July, A. D. 1930. 

[seal.] Allen J. Kjrouse, 

Notary Public, D . C. 

AFFIDAVIT OF MRS. PAULINE L. SCHOEPS 

District of Columbia, ss: 

Pauline L. Schoeps, being first duly sworn, 
upon oath, deposes and says: 

That she is a resident of the District of 
Columbia and the wife of Otto A. Schoeps, 
one of the jurors in the case of United States 
v. John Borum et al that she recalls that 
on the evening of July 12th, 1930, her hus¬ 
band, Otto A. Schoeps, arrived home shortly 
after six o’clock and that on the occasion 
of his arrival she, at that time, was listening 
to Amos and Andy on the radio, and that 
her husband, after entering the house, sat 
down and listened to the remainder of the 
broadcast by Amos and Andy. 

(Mrs.) Pauline L. Schoeps. 
Subscribed and sworn to before me, this 
21st day of July, A. D. 1930. 

[seal.] Allen J. Krouse, 

Notary Public, D. C . 



/ 
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• The trial justice, in disposing of this matter, 
said: 

I have listened to the argument and to 
these cases and have been revolving the ques¬ 
tion in my mind. Juror Schoeps was pres¬ 
ent in the court room for six days and I 
watched him, along with the other jurors, 
with some care. As the result of this argu¬ 
ment and the affidavits and my knowledge 
that I obtained at the time of Schoeps, I db 
not believe that this conversation detailed by 
Sanderson occurred, and I -find as a fact that 
it did not . In the next place, I do not be¬ 
lieve that the statement which is outlined by 
Sanderson would be harmful if it had 
actually occurred. 

In the case of Massenburg v. United States, 19 
Fed. (2nd) 62, the Court, in discussing a situation 
similar to the one in this case, said: 

I 

The denial of the motion for a new trial, 
made on the ground of improper comments 
in the presence of the jury, was also a math 
ter resting in his sound discretion. 

This case cites the cases of Holmgren v. U. S\, 
217 U. S. 509; Maddox v. U . S., 146 U. S. 140; NewV 
comb v. Wood, 97 U. S. 581; Spunkle v. U. S., 141 
Fed. 811; Hoder v. U . S., 284 Fed. 13. 

See also— 

U. S. v. Daubner, 17 Fed. 793. j 

Paolucci v. U. S., 36 W. L. R. 2. j 

Neely, Trustee, et al. v. Moore et al., 31 
*W. L. R. 339. 
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CONCLUSION 

It is urged to this Court that no error was com¬ 
mitted in the trial of these appellants, and that the 
judgment of the lower court should be affirmed. 
Respectfully submitted. 

Leo A. Rover, 

United States Attorney . 
William H. Collins, 
Assistant United States Attorney. 
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